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* It is not for your Lordships to express any opinion on the 
policy of trade unions, membership of which inay un- 
doubtedly influence the action of those who have joined 
them. ... If they resort to unlawful acts they may be 
indicted or sued. If they do not resort to unlawful acts 
they are entitled to further their interests in the manner 
which seems to them best, and most likely to be effectual." 
—Loud Herschell (1898, A. C. 129, 130). 

'The intention of the law is at present to allow either workmen 
or masters to follow the dictates of their own will, with 
respect to their own actions, and their own property ; and 
either, I believe, has a right to study his own advantage, or 
to combine with others to promote their mutual advantage." 
—Sir William Erle (1851, 7 Q. B., A. & E. 687). 
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PREFATORY NOTE. 



In submitting this little book to the profession I feel 
that its appearance scarcely calls for any apology, for 
the need which it is designed to meet is undoubted. 
The conditions, however, attending its issue are some- 
what unusual, and seemed to call for exceptional 
treatment on the part of a text-writer. 

The confusion of thought and conflict of opinion which 
have arisen in connection with the whole subject of trade 
interference have been remarkable, and accordingly my 
object throughout a considerable portion of the work has 
been not so much to enumerate a series of legal proposi- 
tions as being of unquestionable accuracy, as to clear, by 
a collection and comparison of existing authorities, the 
legal issues which, sooner or later, must form the subject 
of litigation. 

At the same time, I have endeavoured, where possible, 
to extract from the heterogeneous mass of dictum and 
decision a substratum of what seemed to me sound and 
enduring principle, adopting a method of „ treatment 
which I hope will prove useful to those whose business 
it is to argue or determine cases in connection with this 
very important branch of the law. 

The existence of diametrically opposed views upon 
questions of the last importance, views which frequently 
overlap one another, and which have led to the present 
impasse, has given me an opportunity for free criticism 
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more extensive than that usually afforded to the writer 
of a legal text-book ; and I have not hesitated to avail 
myself of the privilege. 

With reference to the recent case of Quinn v. Leathern, 
I think it must be admitted that Lord Shand was inac- 
curate in stating that the real ground of judgment in 
Allen v. Flood, delivered by the rest of the majority, was 
identical in any sense with that which the learned judge 
himself assigned for the decision of the case ; and 
further, that in stating that the legality of Allen's 
conduct depended on Allen's purpose, object, or intention, 
the learned judge must be taken to have referred, not to 
Allen's purpose, object, or intention, but to Allen's 
privileged position with reference to the Glengall 
Company and the respondents, as representing interests 
opposed to those of the latter respectively in the field of 
competition and promotion of self-interest. 

Before going to press, I have had the advantage of 
reading in the Law Quarterly Eeview for January, 1902, 
the views of Sir Frederick Pollock and Professor Dicey 
on the subject; but I cannot think that the distinction 
there drawn between object and motive can be intended 
for one of general application. 

It will hardly be denied that each of the terms 
"purpose," "object," and "motive" alike, to speak 
properly, denotes a psychological fact, a state of the 
mind, and the law is unquestionably settled, whatever 
else may be open, that the state of a man's mind, 
coupled with the inflicting of damage, cannot of itself 
constitute illegal conduct, or of itself connote the 
infringement of a private right. 

The contrasted meanings of "object" and "motive," 
respectively, are well known to students of psychology, 
but to say that the legality of the conduct of a single 
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individual may depend upon his object in view, but not 
upon the character of his motive, is, it seems to me, 
merely to take refuge in words, unless indeed by "object " 
is meant, not "actual object," but "object presumed in 
law from the circumstances of the case." 

On the other hand, it is obvious that in the notion of 
conspiracy, which is matter of agreement, the element 
of purpose or object, either actual or presumed, would 
naturally be likely to appear, and in point of fact it does 
appear, according to the cases, as a cardinal feature of 
the liability therefor. 

I believe, therefore, that the doctrine which Lord 
Shand really meant to formulate was this, that where A. 
by mere persuasion or other means, not in themselves 
unlawful, induces B. not to contract with C, the fact 
that A. and G. are rival traders, or otherwise possess 
rival interests in the field of trade or labour competition, 
absolutely excuses the conduct of A., which in his 
Lordship's view would be otherwise unlawful ; A.'s actual 
purpose, object, intention or other state of mind, being a 
wholly immaterial feature. 

Even here it is to be observed that his Lordship's views 
are, upon this supposition, radically opposed to those of the 
rest of the majority in Allen v. Flood, who held that such 
conduct on the part of A., if confined within those limits, 
could not und er any circumstances amount to any infringe- 
ment of a private right, whatever A.'s intention might be. 

It is undoubtedly true that in certain cases the law 
denies a right of action to a person whose abstract rights 
have been invaded, unless a certain state of mind be 
proved in the person whose conduct is complained of. 
In these cases the law does undeniably " enter into the 
state of a man's mind." But, generally speaking, such 
a state of mind does not connote a reason for conduct ; 
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it merely involves, with a very few exceptions, what may 
be termed a state of knowledge or consciousness. Such 
a mental state is, for instance, an essential ingredient 
of the liability which attaches to a person who procures 
the wrongful act of another. Or again, where a physical 
injury has been inflicted on another, as by a blow with 
a stick, and there be no question of negligence, the 
actionability of the conduct in question may depend upon 
whether the harm was inflicted wilfully or accidentally. 
Or again, where A. commits a wrongful act towards B., 
the knowledge that it will indirectly injure C. in the 
enjoyment of some legally recognized right will give C. 
a cause of action, as in the old cases of Garret v. Taylor 
and Tarleton v. M'Gaivley. 

It was partly the prevalence of an inexact conception 
of this mental state in its respective applications, and 
partly the tendency to confound abstract right and right 
protected by legal remedies, which led to the confusion 
of thought and conflict of opinion in Allen v. Flood. 

That confusion principally centres round the case of 
Lumley v. Gye. The conduct which was held to be 
actionable in the case last-mentioned was the wilfully, 
that is, the knowingly, persuading a singer to break her 
contract with the manager of a theatre. This case does 
no more than illustrate the rule of law that he who 
procures the wrongful act of another is himself liable to 
the person injured by that wrongful act ; the expression 
"wrongful act" not being confined in this connection 
merely to "wrongs independent of contract," but extended 
so as to include a breach of contract. ' 

But the materiality of the state of mind involved in 
this proposition has been sometimes treated as if the 
materiality of the reasons which a man may have for 
that which he does, were also involved therein. 
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Now the reasons a man may have for doing an act 
cannot of themselves (and the truth of the proposition 
is surely obvious) presuppose the existence, or involve 
the legal infringement, of an abstract right ; although 
where an abstract right is admitted to exist (e.g., the 
right to personal reputation or to freedom from vexatious 
litigation), and has been apparently invaded, the private 
reasons underlying the conduct complained of may be 
(in a limited number of cases) material in determining 
whether the abstract right which appears to have 
been invaded has been invaded in such a manner, and 
under such circumstances, as to confer a cause of 
action. 

Five judges out of six in the House of Lords held in 
Allen v. Flood that a man's abstract right to freedom 
from molestation in trade is not invaded by a mere 
persuasion not to contract with him, and there is no 
reason to suppose that Courts of first instance will not 
consider themselves bound by that expression of opinion, 
until it be either reversed by a Court of final appeal, or 
be met by a legislative measure, should such a proceeding 
ever suggest itself as necessary or desirable. 

One may note, too, that the dictum of Lord Bowen in 
the Mogul Case to the effect that intentional damage 
to a man's trade or property without just cause or excuse 
is actionable, is once more referred to by Professor Dicey 
as being a probably accurate exposition of the law. 
But it is difficult to resist the conclusion, especially in 
view of the criticism passed upon it by Lord Herschell 
in Allen v. Flood, that the value of Lord Bowen's 
exposition, except upon the question of conspiracy, must 
be taken to be impaired to a great extent by the fact 
that he is not there careful to trace the actionability of 
conduct to the infringement of private right. 
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Furthermore, an accurate statement of legal principles 
for practical purposes can only be arrived at, it seems to 
me, by treating the particular matter in hand from the 
historical standpoint of the casuist. Any other method 
should surely be approached with caution, and should 
only be accepted if, after full and searching inquiry, the 
results arrived at be found to be altogether warranted 
by legal history. The law, as has been truly observed, 
is not always logical. 

The fact, that a reasoned judgment of Palles, C. B., 
has been overruled by the House of Lords, seems to call 
for some explanation. 

It is undeniable that the law as laid down by that 
extremely learned judge to the effect that conspiracy of 
itself is not a cause of action, is supported at first sight 
by numerous authorities going back a very long way, and 
which will be found collected in the note to Skinner v. 
Gunton, in 1 Wm. Saunders, 230. 

But the inference from those authorities, which seems 
at first so strong, fails, I think, upon a closer examina- 
tion, to warrant the doctrine advocated by Palles, C. B. 

The substance of those decisions, when analyzed, 
merely seems to come to this, that in an action on the 
case for conspiracy, where the declaration charged a 
conspiracy to do an act in itself unlawful apart from 
combination, there was no obstacle in point of law to a 
verdict being obtained against one defendant alone, not- 
withstanding that the words " per conspirationem inter eos 
habitam" appeared in the declaration, or -that even (as in 
one case) the word " conspiraverunt" appeared in the writ. 

But how may this positively exclude the doctrine that 
conspiracy may of itself furnish a cause of action ? The 
decisions referred to merely show that in cases where a 
conspiracy to do an act unlawful in itself apart from 
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combination had been charged, and the charge of con- 
spiracy for some reason or other broke down, the plaintiff 
was, in point of law, entitled to treat the allegation of 
conspiracy as if it had never been inserted in his claim, 
and to obtain a verdict against one defendant alone, if 
the facts warranted such finding. It will be seen that 
this principle involved consequences of a twofold nature. 
It admits, in the first place, the legal right of a plaintiff 
to treat an allegation of a tort committed jointly, i.e., in 
pursuance of a common design or at the instigation or 
procurement of another, as if the tort had been charged 
solely against the particular person against whom a 
verdict is found. And, secondly, it confers on the Court 
a latitude or discretion to treat the averment of an act in 
itself wrongful but done in pursuance of a conspiracy, or 
even, it would seem, a definite allegation of conspiracy to 
effect a harmful object, as if it had charged a separate 
tort against one only ; provided, of course, in the latter 
case, that a separate tort, jointly or severally committed, 
could have been alleged. 

Where, then, it was sought to affect a person with 
liability in an action founded in tort for the wrongful act 
of another committed at his instigation, or in pursuance 
of an agreement to which he was a party, it was usual 
and sufficient to allege the wrongful act, adding the 
words "per conspirationem inter eos habitant." And this 
was a plan which, as these cases show, could be adopted 
with equal safety and advantage. But it surely does not 
necessarily follow as a logical consequence from the fact 
that the strict significance of the word " conspiracy " was 
not, and is not, always rigidly insisted upon, in favour 
of plaintiffs who would have been equally successful if 
they had framed their claims differently, that conspiracy 
may not be itself a distinct cause of action. 
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In support of this view, it is scarcely necessary to 
point out (for the inference is, ex concessis, an accurate 
one) that in none of the cases referred to, in the note to 
Skinner v. Gunton, is an agreement charged to effect a 
harmful object by means in themselves lawful. With 
reference to such an agreement, therefore, they decide 
nothing. The indulgence which they do undoubtedly 
admit in favour of a plaintiff was of an exceptional 
character, perhaps, under the precise system of pleading 
which obtained in those days, but it is one which is not 
on the whole to be wondered at, if one bears in mind the 
close connection in fact between an intrinsically wrong- 
ful act done by one person in pursuance of a common 
design, and the same act when done neither in pursuance, 
of such previous agreement, nor at the persuasion or 
instigation of another. That those decisions merely 
went, in point of substance, to the legal recognition of 
such a latitude, is sufficiently demonstrated, I think, by 
the quotation from an old case with which Mr. Justice 
Williams concludes his note, "and this diversity has often 
been allowed in this Court." What does this expression 
"diversity" mean? Does it not admit of the meaning 
that the causes of action as against a single individual 
(sought to be made liable for a separate tort solely or 
jointly with others), and in conspiracy, respectively, are 
"diverse," that is, different in kind, and that the ordinary 
rules of strict pleading were relaxed in the exceptional 
and anomalous case of a claim respecting an act in itself 
wrongful, but done in pursuance of a common design. • 
No doubt the allegation of conspiracy was in nearly 
every case introduced either in order to reach the person 
who had merely procured an unlawful act to be done, or 
as mere surplusage intended as matter of aggravation, 
or, where motive was material to be proved, as evidence 



PREFATORY NOTE. XI 

of such motive ; but I have been unable to find any 
positive authority for the position taken up byPalles, C. B., 
namely, that conspiracy might under no circumstances be 
something more — with the exception of the dictum of 
Lord Holt in Savile v. Roberts, to the effect that the 
damage, and not the conspiracy, is the gist of the action 
on the case for conspiracy. 

But even here it turns out, on an examination of the 
context, that Lord Holt was there distinguishing civil 
and criminal conspiracies. Without doubt, it is true 
that the damage, and not the conspiracy, is the gist of 
the action on the case for conspiracy (properly so-called), 
as contrasted with the responsibility for criminal con- 
spiracy, the offence of which is complete as soon as the 
agreement is formed ; whereas, on the other hand, no 
one can be made civilly responsible for an unlawful com- 
bination to inflict damage until it has been proved that 
the damage has been inflicted in pursuance thereof. So 
again, as the case of Barber v. Lesiter (1860) shows, the 
damage is the gist of such an action, in the loose sense 
that, unless the damage complained of can be shown 
to have been directly contemplated by the agreement, no 
action lies in conspiracy; and this, too, whether the acts 
specifically contemplated by the agreement be in them- 
selves lawful or unlawful. And, again, the agreement 
complained of must hold the particular person injured 
in view to be actionable by him {Salaman v. Warner, 
1891, per Fry, L. J.). 

But whether the above inferences be correct or no, 
certain it is that, in 1843, a doctrine radically opposed to 
that laid down by Palles, C. B., and one which forms the 
main ground of decision by the House of Lords in 
Quinn v. Leathern (putting aside the judgments of Lord 
Shand and Lord Lindley), obtained generally in our 
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Courts. Whether it crept in with the altered needs of 
the times, or whether, as I venture to believe, it was 
at that time by no means a novelty in the law, is a 
matter for conjecture. And furthermore, at or about 
the same period of time, the notion seems to have gained 
ground (which also found ultimate expression in Quinn 
v. Leathern) that the illegality of civil conspiracy to 
injure an individual was in pari casu with that of 
criminal conspiracy (questions of damage apart), i.e., the 
civil liability for conspiracy, considered as a distinct 
ground of action, depended in its origin upon the criminal 
responsibility therefor. And the conclusive evidence of 
the existence of this later conception of conspiracy (if 
indeed it was a novel development) is to be found in the 
case of Gregory v. Brunswick, where we find it forming 
the basis of the decision which was given upon demurrer. 
So also a comparison of the cases of Clifford v. Brandon 
(1809), Gregory v. Brunswick, and the earlier case of the 
actor Macklin, shows that the doctrines of criminal and 
civil conspiracy, respeptively, to injure a man in his 
trade, had, except upon the question of perpetration or 
damage, become assimilated. 

But somehow or other, whether owing to a defective 
system of reporting, or to the fact that there were two 
different decisions in connection with Gregory v. 
Brunswick, the language of the judges in that case, 
who included Tindal, C. J., Cresswell, Maule, and Colt- 
man, JJ. (clear enough in itself if the reports, as forming 
a connected history of the case, be read together), seems 
never to have been properly understood. 

And so it is that we find that Palles, C. B., in Leathern 
v. Quinn, merely refers incidentally to the case, and in 
Kearney v. Lloyd does not refer to it at all. But the 
decision in Gregory v. Brunsioick was that a plea to an 
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overt act of a conspiracy was a bad plea to a charge 
of conspiracy to injure in business ; and over and over 
again we get such expressions as this, " The conspiracy 
is the gist of the action," " You should justify the 
conspiracy," " The declaration charges no hissing except 
hissing in pursuance of a conspiracy." How was this? 
Surely, because the conspiracy to injure by hissing, and 
the defamatory act of hissing by one individual, according 
to the view of this strong Court, were in different matter. 
A defence to the tort committed in pursuance of a 
common design was not a defence to an allegation of an 
unlawful agreement, distinctly contemplating and actually 
resulting in damage to another ; and, accordingly, if you 
struck out the allegation of conspiracy, it did not at all 
follow (as was said to be necessary by Palles, C. B., in 
Kearney v. Lloyd) that any cause of action would be 
left. 

It is particularly to be observed that the jurisdiction 
of the Court to admit the " diversity " referred to by 
Mr. Justice Williams was expressly recognized in Gregory 
v. Brunswick as a legal possibility ; although the Court 
refused, in fairness to the defendants, to exercise in the 
particular case before them the discretion apparently 
conferred upon them by the law. " It may be true," 
said Coltman, J., who delivered the judgment of the 
Court, " in point of law, that on the declaration as 
framed, one defendant might be convicted, though the 
other was acquitted; but whether, as a matter of fact, 
the plaintiff could entitle himself to a verdict against 
one alone is a very different question." So too, 
Tindal, C. J., said, " If I said (in addressing the jury) 
that a verdict could by no possibility be found against 
one of the defendants only, I am not prepared to say 
that what I said was correct." 
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It may be admitted that an apparent difficulty lies in 
the proposition that a declaration alleging a conspiracy 
to injure, should admit, in point of law, of a verdict 
being found against one only, and yet a plea justifying 
conduct by which the object of the conspiracy was carried 
out, should be held to be no answer to the charge of 
conspiracy — but even this consideration does not exclude 
the position here contended for. 

In an action on the case for a conspiracy to effect a 
harmful object by unlawful means, it appears that a 
plaintiff might (and may) at his option allege the joint 
commission of a tort by two or more, adding the words, 
"per conspirationem inter eos habitam," or their equivalent, 
as mere matter of inducement, aggravation, or, in certain 
cases, evidence of evil motive ; or if he chose, he could, 
as in Gregory v. Brunswick, aver in distinct language a 
conspiracy to damage him, overt acts being added, per 
quod he had suffered damage. If the declaration in 
Gregory v. Brunswick had alleged a mere hissing done 
maliciously, i.e., in abuse of the privilege afforded to 
theatre-goers, with a subsequent allegation that the 
hissing was in pursuance of a conspiracy, added either as 
a fact evidencing evil motive, or in order to affect those 
of the defendants who merely procured the hissing, with 
liability as joint tort-feasors, there is no reason to suppose 
that the defendant's plea would not have been held to be 
a good plea. On the other hand, the Court do not seem to 
have been entirely free from doubt that, as the declaration 
stood, a verdict could be given against one only. 

But assuming, as the Court assumed, that that was 
the true legal position (and the cases cited in the note to 
Skinner v. Gunton certainly seem conclusive on the 
point), we are yet merely confronted with an anomaly, of 
a curiously illogical character, it is true, but, at the 



PREFATORY NOTE. XV 

same time, an anomaly which the Court in Gregory v. 
Brunsioick not only thoroughly appreciated, but promptly 
discounted by a proper exercise of judicial discretion. 

Furthermore, it is to be noted that the means alleged 
to be employed in Gregory v. Brunswick in the effecting 
of the harmful object of a combination, i.e., the hissing 
of an actor, would undoubtedly, under certain circum- 
stances, be actionable apart from combination, namely, 
if actuated by evil motive. Until the case of Temperton 
v. Russell, in 1893, the books furnish no instance of an 
action successfully maintained for a conspiracy to effect 
a harmful object by means in themselves lawful ; but it 
once having been decided by Gregory v. Brunswick that 
in a claim distinctly laid in conspiracy, a plea showing, 
or purporting to show, that the specific acts by which the 
conspiracy was carried out were not illegal, was not a 
good defence to the action — it having been decided, in 
other words, that the question of legality or illegality of 
the means employed was in such a case extra judicium — 
the way lay clear for a decision that an agreement to 
effect an object harmful to an individual by means 
intrinsically lawful, might be in itself unlawful, and, if 
successfully accomplished, actionable. 

Consequently, though the actual decision in the case of 
Salaman v. Warner was doubtless correct for the reasons 
stated by Fry, L. J., in his judgment, the statements 
made by Lord Esher, M. E., and Lopes, L. J., as to the 
legal nature and limits of civil conspiracy, cannot now be 
regarded as accurate. 

Lastly, whether or no too much literal importance 
ought to be attached to the remarks of Lord Bowen in 
the Mogul Case, concerning the nature of conspiracy, in 
view of the fact that one learned judge (Phillimore, J.) 
in a recent case (Boots v. Grundy) has criticized them as 
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hesitating and uncertain, but more particularly because 
the definition of a malicious wrong given by Lord Bowen 
differs in an essential respect from that, the accepted 
definition, in Bromage v. Prosser, those remarks certainly 
seem, if anything, to support the present view. Thus 
Lord Bowen says merely : " As a rule it is the damage 
wrongfully done, and not the conspiracy, that is the gist 
of actions on the case for conspiracy ; " citing the note 
to Skinner v. Gunton, and making this remark almost 
immediately after stating as follows : "Of the general 
proposition that certain kinds of conduct not criminal in 
any one individual may become criminal if done by 
combination among several, there can be no doubt. The 
distinction is based on sound reason, for a combination 
may make oppressive or dangerous that which, if it 
proceeded only from a single individual, would be other- 
wise, and the very fact of the combination may show that 
the object is simply to do harm, and not to exercise one's 
own just rights." And again he says : " There are cases 
in which the very fact of a combination is evidence of a 
design to do that which is hurtful without just cause, is 
evidence — to use a technical expression — of malice." 

In the passage last-mentioned the learned judge 
doubtless had a case like Gregory v. Brunsivick in mind, 
where, if the case had been treated as one of slander in 
trade, evidence of an agreement formed between the 
defendants with each other, would have been highly 
material, as evidencing the evil purpose necessary to 
exclude the privilege accorded to every theatre-goer. 

With regard to the definition of unlawful coercion, 
I venture to express the opinion that the law laid down 
in Walsby v. Anley, which appears to have been over- 
looked in recent judgments, will be found to contain the 
true limitation of unlawful threat for purposes of civil 
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liability ; and consequently that such a threat may be 
correctly denned as "a threat of an act in itself unlawful, 
reasonably calculated to constrain a person to a course of 
conduct." It is possible but not probable that the statu- 
tory offence of intimidation may be held to be absolute 
in character, and so limited to threats of physical 
violence, as under the repealed Act of 1871. There is 
more, however, to be said for limiting criminal intimida- 
tion to a threat of an act in itself criminal, reasonably 
calculated to make the person threatened afraid. 

Special care has been taken to distinguish the prin- 
ciple of Temperton v. Russell from that of the Mogul Case; 
the more so, indeed, in view of the fact, that one learned 
American judge (0. W. Holmes, J.) stated, in Vegelahn 
v. Guntner, that he was unable to discover any distinction 
between the two cases. 

I believe, and I have endeavoured herein to prove by 
a detailed reference to the authorities, that workmen 
possess in law precisely the same rights of combination 
as traders, neither more nor less, for the purposes of 
their civil liability ; while they enjoy an immunity in 
respect of their criminal liability for conspiracy, not 
extended to trading combinations. Everything points * 
to the conclusion that all strikes are, for the purposes 
of civil liability, prima facie unlawful and action- 
able, unless the injury intended to be inflicted can be 
shown to be reasonably referable to and substantially 
connected with the ultimate financial gain of the 
strikers. Such a governing principle of law is calcu- 
lated to eliminate for the most part the evil, while it 
preserves all the beneficial, aspects of trade unionism. 

It cannot, in my opinion, be reasonably maintained, 
and I do not think that the Court in Lyons v. Wilkins 
intended to lay down, that all picketing amounts to an 

L.T.U. b 
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actionable nuisance at common law. Everything, it 
would seem clear, must depend on the numbers employed, 
the time, place, and other circumstances generally, as in 
other cases of nuisance. The construction placed by the 
same Court upon sect. 7 of the Act of 1875 is open to 
revision by the House of Lords. 

With regard to the statutes in force, every known case 
upon them has been included, and some care has been 
taken to explain the decisions upon sects. 3 and 4 of 
the Trade Union Act, 1871, which are easily capable of 
being misunderstood. 
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ADDENDA ET CORRIGENDA. 



Page 44, line 15 : " compelling by any means whatever 
a person against his free will or choice" should 
read, " inducing by any means whatsoever a person 
to act against his free will or choice." 

Page 53, line 19 : " intimidation towards" should read 
"intimidation offered towards." 

Page 124, line 23 : " those cases as in note (A) " should 
read "this case as in note (£<)." 
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EXCUKSUS. 

THE LAW EELATING TO INTEEEEEENCE WITH TEADE 
BY INDIVIDUALS ACTING SINGLY OE IN COM- 
BINATION WITH EEEEEENCE TO THEIE CIVIL 
LIABILITY. 



INTKODUCTOBY. 

The subject for discussion presents some unique 
features, not only by reason of the magnitude of the 
social interests involved, but because it stands distin- 
guished by the diversity of competent opinion which it 
has called forth. Perhaps no other legal topic of recent 
times has aroused so keen or close a controversy, or pro- 
duced a more marked variation of individual opinion in the 
highest judicial quarters. The research, at any rate, 
which the importance of the subject demanded, has cer- 
tainly been bestowed upon it. Upon the questions at Conflict of 
stake all the energy and genius of our best legal minds opinion, 
have been brought to bear ; nothing that could possibly 
have been said has been left unsaid; and yet, after all this 
wealth of expressed opinion, the judgments in recent 
cases, even in the most recent of them all, Quinn v. 
Leathern (a), have but emphasized the conflict of judicial 

(a) 1901, A. C. 495. 
L.T.U. B 



INTRODUCTORY. 

opinion which still appears to exist upon fundamental 
questions of law. 

Much confusion, therefore, may be avoided at the 
outset, and much will be done towards narrowing the 
legal issues, if it be recognized that authorities of the 
highest eminence are in the habit of regarding the whole 
matter from one or other essentially opposed points 
of view. 

Thus, one distinguished group of lawyers approach the 
subject by laying down that every intentional damage 
inflicted upon another's trade is defac to unlawful, unless 
just cause or excuse can be shown. 

The proposition was stated thus broadly for the first 
time by no less an authority than the late Lord Bowen 
/then L. J.) in the Mogul Case (b). Possibly founded on 
the much-canvassed dicta of Lord Holt in Keeble v. 
Hickeringill (e), andofBayley,J., in Hannam v. Mockett(d), 
it was uttered in connection with a case of combined 
interference with trade, a case of alleged conspiracy ; it 
was therefore, regarded as a general proposition, obiter 
dictum; as also for another reason, namely, that the 
decision in that case was that the defendants were not 
liable ; and it has called forth a no less authoritative 
criticism from the late Lord Herschell in Allen v. 
Flood (e). 
Lord Bowen's The proposition thus enuntiated for the first time by 
Lord Justice Bowen in the Mogul Case, and often quoted 
since by particular judges as an authoritative exposition 
of the law, is couched in the following language : "Now 
intentionally to do that which is calculated in the ordinary 
course of events to damage, and which does in fact 
damage, another in that other person's property or trade, 

(6) 1889, 23 ft. B. D. 614. (d) 2B.&0. 934. 

(c) 11 East, 574, n. (e) 1898, A. C. 1. 
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INTERFERENCE IN TRADE. 

is actionable if done without just cause or excuse. Such 
intentional action when done without just cause or excuse 
is what the law calls a malicious wrong." 

To the above general proposition the learned Lord 
Justice added another, to the effect that an act of damage 
to another's trade is excused (qua its illegality on the 
ground laid down by the learned judge), by the fact of its 
purpose being to further the interests of the doer in 
the ordinary course of competition in trade. What a 
stumbling block these dicta taken together have proved 
when applied generally, i.e., to cases other than those of 
conspiracy, becomes apparent on a consideration of the 
conflicting judgments in recent cases, notably that of 
Allen v. Flood. 

That Lord Bowen himself thought that the desire to 
injure another, could, in cases of trade interference, con- 
stitute conduct of a merely harmful (though not otherwise 
unlawful) nature, unlawful, is placed almost beyond 
reasonable doubt by the language of the rest of the judg- 
ment in the Mogul Case, and in particular by the fact 
that immediately before laying down the proposition 
now under consideration, the learned judge treats as 
authoritative and quotes with approval, the language of 
the Judicial Committee of the Privy Council in Rogers v. 
Rajendro Dutt (/) : "It is essential to an action in tort 
that the act complained of should under the circumstances 

(/) 13 Moo. P. 0. 209. In that case, -which, arose at the time of 
the Indian Mutiny, the plaintiff, who was the owner of a steam tug, 
had charged an exorbitant price for towing up the Hooghly a troop- 
ship filled with English troops at a time when they were most 
urgently needed ; and the defendant, who was an official in the 
employment of the Government of India, issued an order that the 
tug in question should not be employed by any officer of the Govern- 
ment pilot service. It was held that the plaintiff had no cause 
"of action. 

B 2 



* INTRODUCTORY. 

be legally wrongful as regards the party complaining, 
that is, must prejudicially affect him in some legal right ; 
merely that it will, however, directly do him harm in his 
interests is not enough." So too, again his Lordship 
says, " In cases like these, where the element of intimi- 
dation, molestation, or the other kinds of illegality to 
which I have alluded are not present, the question must 
be decided by the application of the test I have indicated. 
Assume that what is done is intentional and that it is 
calculated to do harm to others. Then comes the question, 
'Was it done with or without just cause or excuse ?' . . . 
But such legal justification would not exist when the act 
was merely done with the intention of causing temporal 
harm, without reference to one's own lawful gain, or the 
lawful enjoyment of one's own rights " (g). 
What it was. Placing these extracts and the dictum together, it 
becomes natural to infer that the learned judge was pre- 
pared to hold that inflicting damage with the sole or chief 
intention of causing harm to another was actionable not 
merely because damage was inflicted upon that other, or 
merely because it was inflicted with reference to his trade, 
but because of the additional character of the purpose 
with which the damage was inflicted. 

This interpretation of Lord Justice Bowen's dictum is, 
however, in the teeth of the principle laid down by Baron 
Parke in Stevenson v. Newnham (h), and which has since 

(g) Note that the learned judge appears to deviate from the 
principle which he had previously affirmed. 

(h) 1853, 13 C. B. 285, at p. 297 ; and cf . Bradford Corporation 
v. Pichles, 1895, A. C. 58Y, 594. It is a remarkable and significant 
fact that Lord Justice Bowen, in discussing the question of the part 
played by the "animus vieino nocendi," refers merely to dicta in 
Chasemore v. Richards (1859, 7 H. L. 0. 349), and not to the prior 
case of Stevenson v. Newnham, where the point was actually decided. 
How very little known Stevenson v. Newnham was to lawyers as an 
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Allen v. Flood become firmly established as a recognized 
principle of the law of England, namely, that an act other- 
wise lawful does not become unlawful because it is done 
with a bad intent. 

Hence it became necessary, in order to vindicate the 
accuracy of Lord Bowen's dictum, to assume that the 
learned judge considered (which is far from being clear) 
that a man has a right of a private nature not to be 
damaged, injured or prejudiced in his trade, a right, in 
other words, to " possible profits " or " trade expecta- 
tions." This doctrine, however, was also repudiated by 
the House of Lords in Allen v. Flood. 

Now the fact that judges and, indeed, all lawyers with- 
out distinction are wont, and with good reason, to treat 
anything that fell from the lips of the late Lord Justice 
Bowen with a veneration which almost amounts to blind 
acceptance, furnishes in itself, it may be, a sufficient 
explanation of the conflict of judicial opinion in recent 
cases ; but many as have been the eulogies heaped upon No longer 

■ » vpI i a Til a 

this particular judgment (and they have been many), it is 
not possible for the above reasons to regard this particular 
dictum itself, since Allen v. Flood, as sound law. In 
Allen v. Flood, however, Lord Shand appears to have 
adopted the doctrine of Lord Bowen literally and entirely, 
and in Quinn v. Leathern he revives it and treats it 
as untouched by the various grounds of judgment de- 
livered by the majority of the House of Lords in Allen 
v. Flood. 

Directly opposed to this view is that which received Lord 
capable and in many respects brilliant exposition at the v j ew . 
hands of the late Lord Herschell in Allen v. Flood. 

authority upon this question will be gathered from the fact that 
Sir F. Pollock wrote in 1892 (Torts, 3rd Ed. p. 145), "There is 
really no positive English authority on the matter." 
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This view fixes, not on the fact of damage intentionally 
inflicted upon another's trade as the illegal element, 
or again on the character of the purpose in view, but 
solely on the means by which that damage is inflicted or 
the interference effected, as the source of illegality, if 
any. In other words, a man has no private right of a 
general character not to be either interfered with or 
damaged in his trade or calling ; the law, however, does 
confer upon him a private right, enforceable at law, not 
to be disturbed in this as in other social or proprietary 
relations, by means or by conduct which the law charac- 
terizes as unlawful. " It will be noted," says Lord 
Herschell, speaking of Lord Bowen's dictum, " the judge 
here makes no distinction between acts which interfere 
with property and those which interfere with trade. For 
the purpose then in hand the statement of the law may 
be accurate enough, but if it means that a man is bound 
in law to justify or excuse every wilful act which may 
damage another in his property or trade, then I say, 
with all respect, the proposition is far too wide ; every- 
thing depends on the nature of the act, and whether it is 
wrongful or not" (1898, A. C. p. 139). 

Supported by s 0) too, the judgments of Lords Watson, Macnaehten, 
the rest of the . . 

majority Davey and James in Allen v. Flood are equally in direct 

Stand. ° r conflict with the proposition laid down by Lord Justice 

Bowen. The judgments of their Lordships in that case 

are in the main devoted to : — 

(a) Destroying the supposed doctrine that a man has 

more than an abstract right not to be disturbed 

or damaged in his trade (i), damage or disturbance 

by combined action excepted. 

(i) It was clearly no more than a logical step to deduce from the 
dictum of Bowen, L. J., the doctrine that a man has a right to 
trade expectations or prospect of gain and profit, analogous to 
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(b) After thus eliminating a supposed source of 

illegality, applying the principle that an act 

otherwise lawful, although harmful, does not 

become actionable by being done " maliciously," 

in the sense of proceeding from a bad motive, 

and with intent to annoy or harm another. 

There seems to be, however, what may be termed a 

third view, not directly, perhaps, inconsistent with the 

general view of Lord Herschell and the remainder of the 

majority in Allen v. Flood; and this particular view, 

though closely resembling the proposition laid down by 

Bowen, L. J., is, it appears, according to Lord Lindley, 

to be distinguished from it. Although a man may have A third view. 

no particular right not to be molested or damaged in his 

trade, he has, it is said, a particular right not to have his 

liberty in trade interfered with — the liberty, that is to 

say, of dealing with whom and being dealt with by whom 

he pleases. 

Foremost amongst exponents of this view may be 
mentioned Lord Lindley. The view seems also to be 
shared, at any rate prior to Allen v. Flood, by the Lord 
Chancellor, Lord Brampton, and perhaps also Lord 
Shand. 

Having indicated thus briefly the general conceptions 
entertained by various judges upon the whole subject, 
it will be convenient here to set out the facts in Allen v. 
Flood and Quinn v. Leathern, respectively. 

The facts in these two, cases may be stated as follows : — ]7 ac t s i n 
In Allen v. Flood, a set of workmen, "ironworkers" jj^ T ' 

rights of property. The accuracy of this notion, -which was venti- 
lated by Lord Brampton (then Hawkins, J.) in Allen v. Flood (1898, 
A. C. 16), and apparently favoured by the late Cave, J. (ib. 31), and 
cf. Hannam v. Mockett, 2 B. & C. 931, was specifically denied by 
Matthew, L. J. (then J.) (ib. 26), and impliedly negatived by the 
majority of 'the House of Lords. 
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as they are called, belonging to a Trade Union (the 
Boiler Makers' Society) were employed by the Glengall 
Iron Company in repairing a ship, and had resolved to 
strike in combination if certain other workmen by name 
Flood and Taylor (the plaintiffs in the action) were not 
dismissed. Flood and Taylor were shipwrights and were 
engaged in repairing the woodwork of the same ship, but 
were not doing ironwork, although shortly before they 
had been engaged in doing ironwork on another ship. 
The practice of shipwrights working on iron was resisted 
by the trade union to which the ironworkers belonged. 
Allen, an official of the trade union (not acting in combina- 
tion with the malcontents in the particular course which 
he took and which was the subject of complaint), informed 
the employers of the men's contemplated step (whether 
he actually said that the men intended to strike or would 
be called out, or that he would call them out is not clear, 
some of the judges in the House of Lords taking one 
view, and some another) ; and Flood and Taylor, who 
were employed by the job, and were liable to be discharged 
at any time, were dismissed in consequence. The majority 
of the House of Lords held that Allen had done no 
unlawful act, and that his conduct was therefore not 
actionable, however improper or malevolent his motive 
might have been. Lord Shand, however, while agreeing 
that Allen's motive was an immaterial element in the case, 
based his judgment on the special ground that Allen's 
real purpose was not to injure the plaintiffs, but to advance 
the labour interests of those whom he represented. 
Facts in In Quinn v. Leathern, on the other hand, certain members 

zSmi °f a tra ^e union, acting in combination, unsuccessfully 

employed amongst other means of coercion towards 
Leathern, an employer and the plaintiff in the action, 
the threat that they would compel Leathem's .customers 
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to cease to deal with him, unless he dismissed certain of 
his employees who were non-union men, the object being 
to compel the employees "to walk the streets" for the 
space of one year by way of punishment for not joining the 
union. Leathern offered to pay all fines on their behalf, 
if the defendants would admit them to the union, but 
this offer was refused. Against this threat Leathern 
stood firm, and in consequence, the threats being carried 
out to the letter, he was practically ruined. The means 
thus unsuccessfully employed, so far as their real object 
was concerned, consisted of bringing to bear, this time 
successfully, the threat of a strike upon a customer of 
Leathem's, named Munce, who supplied him regularly 
with goods for his trade, and whose servants were 
members of the union to which defendants belonged, 
These facts were held unanimously, by six judges in the 
House of Lords, to give Leathern a good cause of action 
against the defendant. 

It is a significant fact that nearly all the judges who 
are in the habit of quoting the dictum of Lord Justice 
Bowen with approval, are apparently not content or satis- 
fied with relying alone on the fact of intentional disturb- 
ance or interference with trade as conferring de facto a 
cause of action. In Allen v. Flood, and in his judgment in 
Quinn v. Leathern the Lord Chancellor fixed in the one case 
upon "threat" and in the other on " threats carried out 
and conspiracy " as the unlawful and actionable conduct. 

This was, also the case with the judgments of Lords 
Ashbourne and Brampton (then Hawkins, J.) in Allen v. 
Flood. The judgments of Lord Lindley and perhaps 
Lord Brampton, in Quinn v. Leathern, seem to be based 
on the doctrine of coercion or infringement of a man's 
liberty to dispose of his labour and capital where and 
how he pleases. Lord Shand seems to stand alone in 
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this respect, and in both cases to fix upon the damage 
inflicted or disturbance effected together with the character 
of the purpose in view, as a sufficient source in itself of 
illegality. 

Seeing, however, that according to the judgments of 
Lords Herschell, Watson, Macnaghten, Davey and James 
in Allen v. Flood, mere interference with or damage to 
another's trade is not of itself wrongful, it will be con- 
venient to deal with the subject by examining the specific 
kinds of conduct, " interferences " in a special sense, 
which may properly be regarded as constituting unlawful 
interference in trade ; and accordingly to consider : — 

Part I. — As regards acts of interference by a single 
individual, how far such terms as "molestation," "obstruc- 
tion," "coercion," "threat" and "intimidation" are 
known to the law as terms of art constituting specific 
sources of illegality (k). 

Part II. — The law governing interference in trade by 
combined action. 

(k) Other sources of illegality, the limits of which are well known 
and thoroughly well established, are not within the scope of this 
work. The facts in the Mogul Case (1889, 23 Q,. B. D. 614; 1892, 
A. C. 25) may also he conveniently stated here. The defendants 
were shipowners and formed an association for the purpose of 
securing a monopoly of the carrying trade between Hankow and 
European ports. In pursuance thereof they offered a rebate of five 
per cent, to all shippers who should ship only with them ; and their 
members were to forbid their agents, upon pain of dismissal, to act 
for the, plaintiffs, who were a competing firm of shipowners. In 
one case certain agents were dismissed. Upon the plaintiffs sending 
ships to Hankow, the defendants underbid them, and by the con- 
sequent reduction of freights forced the plaintiffs to carry at a loss. 
Held unanimously by the House of Lords that the plaintiffs had no 
cause of action. 
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CHAPTEE I. 

MOLESTATION BY A SINGLE INDIVIDUAL. 

Under the statute 6 Geo. IV. c. 129, the expressions 
" molestation " and " obstruction " had a special statutory 
significance assigned to them, which rendered persons 
guilty of such conduct as was contemplated by the Act of 
Parliament amenable to the criminal law, and such criminal 
liability carried with it no doubt a corresponding civil 
liability. But since the repeal of this statute in 1871, can Molestation 
it be said that " molestation," or what practically amounts tion not now 
to the same thing, "obstruction," are known to the law termsofart - 
as specific grounds of illegality for the purposes of a civil 
action apart from the intrinsic illegality, on other grounds, 
of the means emploj'ed ? 

The only authorities which can be or have ever been 
cited for this view are the cases oiKeeble v. HickeringiU (a), 
Garrington v. Taylor (b), Tarleton v. M'Gawley (c), 
Garret v. Taylor (d), and the like, fully discussed and 
explained by the majority of the House of Lords in 
Allen v. Flood (e) ; and their Lordships lay down in the 
clearest terms that a man has no private right to carry on 
his trade without interference or molestation or obstruc- 

(a) 11 East, 574, n. 

(b) 11 East, 571, overruled in Allen v. Flood. 

(c) 1 Peake, N. P. C. 270. 

(d) Cro. Jac. 567. 

(e) 1898, A. C. 1. 
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tion, unless there be illegality in the means employed (/). 
We have, therefore, if that be the law, to seek further 
afield for sources of illegal interference in trade. How- 
ever, inasmuch as Lord Shand based his decision in Allen 
v. Flood and Quinn v. Leathern upon the difference in 
character of the purpose or intention in each case respec- 
tively, it will be advisable to consider here how far the 
character of the purpose or intention with which an 
interference in trade is effected, may constitute it an 
unlawful interference. 

Apart from the gloss placed upon them by Lord Shand 
in Quinn v. Leathern, the judgments of the rest of the 
majority in Allen v. Flood seem perfectly plain. Their 
Lordships held in that case : — 

(1) That A.'s abstract right to freedom from moles- 

tation in trade is not invaded by B. merely pro- 
curing C. (by means not in themselves unlawful), 
not to contract with A. 

(2) That Allen had employed no unlawful means of 

procurement. 

(3) That being the case, the purpose which Allen had 

in view, or the motive which induced him to act 

as he did, was immaterial, even supposing that 

his intention was solely to injure the plaintiffs, 

inasmuch as an act otherwise lawful in itself does 

not become unlawful by reason that it is done 

with a bad intent. 

Their Lordships however excepted, and as the decision 

in Quinn v. Leathern shows, properly excepted, the case 

(/) The rest of the majority in this case did not deny for a 
moment the abstract ' ' right" (so called) to freedom from obstruction 
in trade, or to the disposal of one's capital or labour as one pleases. 
What they did deny was that every apparent infringement, or 
invasion of such " right " (so called) is necessarily wrongful or 
connotes an invasion for which an action lies (see p. 49, infra). 



VIEWS OF LORD SHAND. 13 

of a combination formed with the express and malicious 
intention of inflicting injury on another. Lord Shand, 
however, based v his judgment, as already stated, on the 
special ground that Allen had acted throughout in the 
interests of those whom he represented, and not with 
the intention of doing a mischief to the plaintiffs in their 
calling; a view the learned judge repeats in Quinn v. 
Leathern. In the latter case, his Lordship said as follows 
(1901, A. C. p. 514) :— 

" As to the vital distinction between Allen v. Flood and Lord Shand's 
the present case, it may be stated in a single sentence. 
In Allen v. Flood the purpose of the defendant was by the 
acts complained of to promote his own trade interests, 
which it was held he was entitled to do, although injurious 
to his competitors ; whereas in the present case, while it 
is clear there was combination, the purpose of the defen- 
dants ' was to injure the plaintiff in his trade ' as 
distinguished from the intention of legitimately advancing 
their own interests. . . . The ground of judgment of 
the majority of the House, however, varied in expression by 
their Lordships was, as it appears to me, that Allen in what 
he said and did was only exercising the right of himself and 
his fellow workmen as competitors in the labour market, 
and the effect of injury thus caused to others from such 
competition, which was legitimate, was not a legal wrong." 

At the same time, the learned judge (in Allen v. Flood) 
admits that " the exercise by a person of a legal right does 
not become illegal because the motive of action is improper 
or malicious " (1898, A. C. p. 167) ; and he reconciles the 
two propositions thus, "It maybe affirmed that the exercise 
of any legal right in the course of competition in labour or 
in trade does not become illegal because it is prompted by a 
motive which is improper or even malicious " (ib. p. 168). 

Although the views of Lord Shand may with probable 
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truth be said to partially represent a preponderance of 
opinion in the legal profession prior to Allen v. Flood, and 
also to have been partially shared by a great authority, the 
late Lord Bowen, it is somewhat startling, to say the least, 
to find that Lord Shand, in Quinn v. Leathern, expresses 
the view, in the passage above quoted, that the judgments 
of the rest of the majority in Allen v. Flood were not 
otherwise than in accord with his own upon the funda- 
mental questions of law involved. 

In order to avoid any possible misconception upon the 
matter, it will be advisable to analyze carefully the ground 
upon which Lord Shand based his judgment in Allen v. 
Flood. His Lordship tells us, in that case, and again in 
Quinn v. Leathern, that Allen's conduct was, in the 
learned judge's view, lawful, because his purpose in all he 
did was to further the interests of those he represented, 
" that this was his motive of action and not a desire . . . 
to do mischief to the plaintiffs in their lawful calling." 
"The case was one of competition in labour," adds the 
learned judge (ib. p. 164). 

Now it is obvious that Lord Shand, to have based his 
judgment on the special ground of competition of labour, 
must have considered that there were some features 
suggestive at least of illegality about the case which 
needed to be justified ; for the principles of trade or 
labour competition are always advanced, and always have 
been, by way of justification or excuse. What was this 
appearance of illegality which Lord Shand thought needed 
justification ? (g) . Unfortunately this cannot be discovered 

(g) This question appears to go to the root and essence of the 
matter. Much of the confusion connected with the subject has 
arisen, it is thought, from the fact that certain judges are in the 
habit of treating the doctrine of trade or labour competition by 
way of principle and not of exception. For instance, Lord Lindley, 
in Quinn v. Leatliem, 1901, A. 0. p. 539, says, "According to 
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from the language of his Lordship's judgment. It must, 
however, have consisted of one or other of two things, 
and two only. Either the feature of the obstruction 
offered to, and the damage suffered by, the plaintiff in 
his trade, or, in the alternative, such indications as there 
were of the restraint upon the "liberty " of the employers, 
the Glengall Iron Company, by which the plaintiffs were 
injuriously affected. The first alternative is, however, in- Apparent 
consistent with the judgments of the rest of the majority, 
who lay down that a man has no particular right to 
carry on his trade without molestation or obstruction, 
and that therefore mere acts of interference in the sense 
of being harmful to another in his trade without more, 
do not need to be justified. If, on the other hand, his 
Lordship thought that it was the restraint upon the 

our law, competition, with, all its drawbacks, not only between 
individuals, but between associations and between them and 
individuals, is permissible, provided nobody's rights are infringed," 
without defining specifically what it is that should make it other- 
wise than " permissible." On the other hand, the general sense 
of certain judges, including the late Lord Justice Bowen and 
the late Lord Field {vide infra, p. 37), coupled with the apparent 
trend of a series of decided cases, seems to have led them to con- 
clude that every harm of an appreciable nature, intentionally 
inflicted upon another, must be prima facie wrongful. This, of 
course, is to beg the question of illegality altogether ; and no judge, 
prior to Lord Bowen, ever seems to have adopted so broad a propo- 
sition. As to a general right of a private nature to freedom from' 
disturbance in trade, such as is said to have been indicated by 
Lord Holt in Keeble v. Hicheringill, however beneficial to the com- 
munity the existence of such a right might be, it was held by five 
judges in the House of Lords, out of a majority of six, that such a 
right is not known to the law. The practical result of Allen v. 
Flood, therefore, is to eliminate the doctrine of trade or labour 
competition as a material consideration in law for any other purpose 
than as an excuse or exception for intentional injury inflicted by 
combined action. Until this fact be universally recognized, we 
cannot look for uniformity of judicial opinion upon the law of 
interference in trade. 



16 MOLESTATION BY A SINGLE INDIVIDUAL. 

freedom of action of the Glengall Iron Company which 
needed justification, it is difficult to see how the purpose 
or the intention which Allen had in view with reference 
to the plaintiffs could 

(a) Affect the legality of Allen's conduct towards the 

Glengall Company qud the Glengall Company; 
or again, 

(b) Affect the legality of that conduct qud the plaintiff, 

or, indeed, do more than dispose of the question 
of remoteness of damage ; 
On any for, on the one hand, assuming that it was not illegal qud 

assump . ^ e dQjjjpgjjy^ then any intention to harm the plaintiff 
could not make conduct to the Company in itself lawful, 
unlawful. Just as the intention to further one's own 
interests, or those of others, in trade or labour com- 
petition, has never been held to justify an absolutely 
illegal act, e.g., assault or fraud, so an intention to injure, 
though it may negative legally possible grounds of excuse 
for an act otherwise unlawful, or dispose of any question 
of remoteness of damage, cannot make a lawful act 
unlawful. If, on the other hand, it was illegal qua the 
Company, then the knowledge that the plaintiff would 
suffer might be needed to constitute an injuria, qud the 
plaintiff, but the illegality would be already furnished ex 
hypothesi by the conduct towards the Company. Con- 
sequently the intention to injure on the last-mentioned 
assumption could only be relevant as negativing any 
question which might be raised as to the damage 
suffered by the plaintiffs being too remote (h) ; while the 
reasons underlying Allen's conduct would be wholly 
immaterial. 

(h) This appears to have been the interpretation placed by the 
majority of the House of Lords in Allen v. Flood (Lord Shand 
apart) upon the cases of Garret v. Taylor, Tarleton v. M'Gawley, 
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The only indications that his Lordship in Quinn v. 
Leathern thought that the presumption of illegality (which, 
in his Lordship's view, was, so to speak, clenched or ren- 
dered conclusive hy the intention to injure the plaintiff) 
lay in the restraint of the liberty of disposing of one's 
capital or labour as one likes (i), consist of the reference to 
Sir William Erie's dictum at the conclusion of the follow- 
ing passage of Lord Shand's judgment, which it is 
advisable to quote at length: "The general law cannot, 
I think, be more happily stated than in the passage 
from the judgment of Lord Bowen in the Mogul Case 
(23 Q. B. D. 614), which was quoted by the Lord Chan- 
cellor with an expression of his strong approval in the 
case of Allen v. Flood (1898, A. C. 74). His Lordship, 
the Lord Chancellor, there said, ' I can desire no more 
apt exposition of the law than what is contained in 
Bowen, L. J.'s admirably reasoned judgment in the Mogul 
Case (23 Q. B. D. 614) in the Court of Appeal. "Intimi- 
dation, obstruction, and molestation are forbidden ; so is 

and the like. That is to say, if A. commit a tortious act towards 
B., intending thereby to injure 0., A. cannot be heard to say he 
did not contemplate the damage suffered by 0. 

It would seem possible that 0. might also have a right of action 
if the damage were really the outcome, in the natural sequence of 
events, of the wrongful act to B. This seems to have been the 
assumption upon which Ashley v. Harrison, Peake, N. P. 0. 194; 
S. 0. 1 Esp. N. P. C. 48, and Taylor v. Neri, Esp. N. P. C. 386, 
referred to in Lumley v. Qye, 2 E. & B. 233 (see p. 70), were 
decided ; and cf. Dulieu v. White & Sons, 1901, 2 K. B. at p. 685, 
per Phillimore, J. That case would appear to be there treated 
tentatively by the learned judge as one of trespass to property, 
involving damage flowing as a natural consequence therefrom to 
a person lawfully on the premises. But see 1901, A. 0. 534, per 
Lord Lindley, and Smith v. Johnson & Go., referred to by Wright, J., 
in Wilkinson v. Downton, 1897, 2 Q. B. p. 61. 

(i) Whether his Lordship, on this assumption, adverted in his 
mind to the liberty of Munce or of Leathern is not clear. 

L.T.U. C 
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the intentional procurement of a violation of individual 
rights, contractual or other, assuming always that there 
is no just cause for it. The intentional driving away of 
customers by show of violence (Tarleton v. M'Gawley, 
Peake, N. P. C. 270) ; the obstruction of actors on the 
stage by preconcerted hissing (Clifford v. Brandon, 2 
Camp. 358 ; Gregory v. Brunswick, 6 M. & Gr. 205, 953) ; 
the disturbance of wildfowl in decoys by the firing of guns 
(Carrington v. Taylor, 11 East, 571, and Keeble v. 
Hickeringill, 11 East, 574, n.) ; the impeding or threaten- 
ing servants or workmen (Garret v. Taylor, Cro. Jac. 
567) ; the inducing persons under personal contracts to 
break their contracts (Boiven v. Hall, 6 Q. B. D. 333; 
Lumley v. Gye, 2 E. & B. 216) — all are instances of such 
forbidden acts." ' " Lord Shand then proceeds as follows: 
" The, Lord Chancellor also spoke with approval, as I 
should certainly do, of the views to a similar effect stated by 
Sir William Erie in his work on Trade Unions (k). It 
may be true that in certain cases the object of inflicting 
injury and success in that object require combination or 
conspiracy with others in order to be effectual. That 
was not so in all of the cases enumerated by Lord Bowen, 
but no question on that point arises in the circumstances 

(k) The passage referred to is as follows : "Every person has a 
right under the law, as between himself and his fellow-subjects, 
to full freedom in disposing of his own labour or his own capital 
according to his own will. It follows that every other person is 
subject to the correlative duty arising therefrom, and is prohibited 
from any obstruction to the fullest exercise of this right which can 
lae made compatible with the exercise of similar rights by others. 
Every act causing an obstruction to another in the exercise of 
the right comprised within this description, done, not in the 
exercise of the actor's own right, but for the purpose of obstruc- 
tion, would, if damage should be caused thereby to the party 
obstructed, be a violation of this prohibition" (Erie on Trade 
Unions, p. 12). 
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of this particular case, for, according to the evidence and 
the verdict of the jury, the defendants by combined action 
wrongfully and maliciously induced a number of persons 
to refrain from dealing with the plaintiff. That is suffi- 
cient for the decision of the case. . . ." 

Lord Shand therefore appears to agree with Lord He agrees 
Lindley (videinfra, Coercion, pp. 60etseq.)th&t the element Li U( ji e y upon 

of combination was only material as effectine the coercion, the n » ture of 
J ° conspiracy. 

and so "succeeding in the object" of damaging the 
plaintiff; but, that being so, it is difficult to see how the 
coercion of the liberty of Munce needed an evil intention 
to make it unlawful as regards the plaintiff, or was material 
for any other purpose than disposing of the question of 
remoteness of damage ; and hence it seems likely that 
Lord Shand quoted this dictum of Sir "William Erie as an 
authority for the general right to carry on one's trade 
without disturbance. 

It seems certain that in Allen v. Flood, at any rate, his 
Lordship did not think that it was the conduct of the 
defendant towards the Glengall Company but that towards 
the plaintiffs which needed justification, for he says, at 
p. 165, " There was no threat of the nature of menace so 
as to amount to the use of illegal means to induce the 
employers to act — no threat to do anything beyond the 
the exercise of their legal right." 

The remaining and most probable alternative, therefore, Lord Shand's 
is that his Lordship, with the late Lord Justice Bowen, jaim v. 
and, apparently, the late Lord Field (vide infra), considers F ^^{ e ' 
that intentional damage to or interference with another's with those of 
trade needs justification, and is wrongful unless justified majority, 
upon the principles of trade or labour competition or 
some other ground. In Allen v. Flood, at any rate, this 
seems to have been his Lordship's view. But this was 
the precise proposition which was considered and 

c 2 
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negatived by the rest of the majority in that case, as 
the following extracts will show. 
Of Lord Lord Watson, whose judgment was said by Lord 

Macnaghten, in Quinn v. Leathern, to "represent the 
joint views of the majority better far than any other 
judgment delivered in the case," and whose views were 
said by the same judge, and with good reason, to be, even 
if unsupported by authoritj', " of considerable weight," 
said, referring to Garret v. Taylor (I), " One learned judge 
has assumed that the judgment went on the principle 
that every man ' has a right to carry on his trade without 
disturbance,' a proposition which was not involved in 
the case, but which I should not demur to if he meant 
'illegal disturbance' " (m). 

Referring to Lord Holt's dicta in Keeble v. Hickeringill, 
he says (n), " The learned Chief Justice . . . notices 
a case in which it had been held that a schoolmaster had 
no cause of action against a defendant who had attracted 
his pupils and injured his school by setting up a rival 
establishment, a proceeding which was obviously in the 
ordinary course of competition ; and then adds, ' But sup- 
pose Mr. Hickeringill should lie in the way with his guns, 
and fright the boys from going to school, and their 
parents would not let them go thither, sure that school- 
master might have an action for the loss of the scholars.' 
From that observation I see no reason to differ, because, 
in my opinion, frightening a child with a gun so that it 
cannot get to school is in itself a violent and unlawful act 
directed both against the child and its schoolmaster." 

(I) Cro. Jao. 567. In this case the plaintiff was a stonemason, 
whose customers had been deterred from dealing with him by 
unlawful threats (see p. 73) offered to them by the defendant. It 
was held the plaintiff had a cause of action. 

(m) 1898, A. 0. p. 104. 

(n) 1898, A. 0. p. 102. 
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Amongst other disturbances by illegal means, Lord 
Watson notices obstruction (p. 102) and coercion (pp. 102 
and 105) ; but the obstruction referred to is that of a 
person in charge of a horse who is taking it to a market 
for sale (obstruction of the highway, see per Lord Davey 
at p. 173), and the coercion, that effected by threats of 
violence in the one case and "threats of vexatious litiga- 
tion coupled with serious threats of personal violence " in 
the other. 

Throughout the whole judgment nothing can be dis- 
covered suggesting that Lord Watson thought every 
intentional interference with a man's trade is per se 
wrongful and needed excuse, and still less that an inter- 
ference or damage with an injurious intent or purpose is 
per se actionable. Indeed, the fair inference from the 
language used seems distinctly the other way (o). 

(o) At pp. 96 and 108, Lord Watson draws conclusions from Clerical errors 
the case of Lumley v. Oye (2 B. & B. 216) which are scarcely in Lon^ 
supported by the actual decisions or the judgments in that case ; i u <j gmen t 
but the judgment as a whole is not impaired thereby, as the slip 
(which Lord Macnaghten said, in Qutnnv. Leathern, " is a rare if 
not an unexampled occurrence in a judgment of Lord Watson's") 
merely consists in erroneously attributing principles, sound in 
themselves, to an authority which does not in fact warrant the 
inference. 

The passages in question are as follows : 

p. 96: "There are, in my opinion, two grounds only upon 
which a person who procures the act of another can be made legally 
responsible for its consequences. In the first place, he will incur 
liability if he knowingly and for his own ends induces that other 
person to commit an actionable wrong. In the second place, when 
the act induced is within the right of the immediate actor, and is 
therefore not wrongful in so far as he is concerned, it may yet be 
to the detriment of a third party ; and in that case, according to the 
laiu laid down by the majority in Lumley v. Oye, the inducer may 
be held liable if he can be shown to have procured his object by 
the use of illegal means directed against that third party." 

lb. p. 108 : " According to the second finding (in Temperton v. 
Russell, 1893, 1 Q,. B. 715), the persons induced merely refused to 
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Lord Herschell said (p. 132): "The learned counsel 
for the respondents, however, rested their arguments 
mainly upon a different ground, and it is this ground, and 

make contracts, which, was not a legal wrong on their part ; but 
the defendants who induced were found to have accomplished their 
object, to the injury of the plaintiffs, by means of unlawful con- 
spiracy — a clear ground of liability, according to Lumley v. Oye, 
if, as the Court held, there was evidence to prove it." (And see 
p. 69, n., infra.) 

There is a clerical inaccuracy in the judgment of Lord Macnaghten 
in the same case, concerning Lumley v. Oye. The words "Mr. 
Willes for the defendant " (1898, A. C. 154, 1. 4) should obviously 
read " Mr. Willes for the plaintiff." 

The confusion which has arisen concerning Lumley v. Oye is 
somewhat difficult to explain. It is difficult, for instance, to 
appreciate the following remarks of Lord Shand with reference to 
that case. In Allen v. Flood (1898, A. C. p. 168), the learned judge 
said, " The proper and usual application of the maxim, ' quifacit 
per alium facit per se,' in cases where a wrongful act has been per- 
formed is to hold the person who has committed the wrong, i.e., in 
the case supposed, the person who has broken his contract, liable, 
although his act has been done through another acting for him ; 
and it is at least open to consideration whether the maxim would 
apply to one who is not himself the wrongdoer committing a breach 
of contract, but only persuades or induces another to do so." 'If 
A. induces B. to break his contract with 0., A. is surely (if any- 
body) the person " qui facit per alium" ; and so the maxim appears 
to have been understood and applied by the judges in Lumley v. 
Oye. The maxim is certainly applicable " usually and properly " 
to the liability of a master for the acts of his servants in the course 
of their employment ; yet it is not the master who commits the 
wrongful act, but his servants. 

It is also difficult to reconcile Lord Shand' s treatment of the 
supposed case of the butler who has informed his master that he is 
unwilling to remain in the same service with the cook, in conse- 
quence of which the cook has been given notice to leave, with the 
general views expressed elsewhere in his Lordship's judgment. 
According to those views it would be necessary for the butler to 
" excuse" his conduct, which has resulted in damage to the cook, 
on the ground of intention to further interests in competition. 
■What Lord Shand, however, says is this (1898, A. 0. p. 166), " No 
such claim could arise in such circumstances, because it cannot be 
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not that taken in the Court below, which has found 
most favour with the learned judges, who think the 
plaintiffs entitled to judgment. It was contended that 

truly said that on the part of the butler there was either an unlawful 
act or unlawful means used in the doing of a lawful act. A servant 
is surely entitled, for any reason sufficient in his judgment, or even 
from caprice, I should say, to resolve that he will no longer continue, 
after the expiry of a current engagement, in service with another 
servant in the same employment." Compare this with the solution 
of the problem given by the rest of the majority, to the effect that 
the cook's abstract right to be protected from molestation in her 
calling was not infringed by a mere procurement not to contract 
with her ; and the means of procurement being lawful, the motive 
of the butler was immaterial. 

[Their Lordships did not consider or state what would be the 
effect of the butler and the other servants agreeing to oust the cook 
by going in a body to the master, and threatening to leave if she 
were not dismissed ; though, since the exposition of the law in 
Quinn v. Leathern, there can be little doubt that the cook would 
(under those circumstances) have a right of action, unless the butler 
and the other servants could show some financial gain directly and 
reasonably accruing from the dismissal of the cook. Certainly it 
has never yet been held that a motive of caprice, still less of ill-will 
and dislike, excuses a combination to do that which is calculated to 
injure another in his trade or calling ; and indeed such conduct, 
unless and except so far as it be covered by sect. 3 of the Act of 
1875 (p. 244), would appear to be criminal.] 

On the other hand, Lord Bowen and a considerable proportion 
of the consulted judges in Allen v. Flood would, apparently, have 
given the cook, in the case therein propounded, a cause of action 
against the butler, and left it to the " good sense of the tribunal" 
(i.e., the jury guided by the judge) to say whether the butler had 
acted with the predominating object of injuring the cook without 
adverting to his own interests. Lord Herschell saw danger in LordHerschell 
such a doctrine, and, adverting to the fact that, the authority for supported by 
such a contention was slender and uncertain, and the authority to r :4 e g U °" 
the contrary strong in the extreme, consisting, that is to say, of 
(J.) the fact that such a doctrine was not recognized by a strong 
Court in Lumley v. Oye ; (2) nor again by the Privy Council in 
Sogers v. Rajendro Dutt (see p. 3) ; and (3) the language in Stevenson 
v. Newnham — condemned it. As to the danger anticipated by Lord 
Herschell, a ready answer, and a practical one, seems to be furnished 
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the defendant, by the course he took, had interfered with 
the plaintiffs in their trade or calling, and that this of 
itself was an actionable wrong. In support of this very 
broad proposition reliance was mainly placed on the case 
■ of Keeble v. Hickeringill (p). . . . Keeble v. Hickeringill 
. . . is . . . treated, in their opinions, by the majority of 
the learned judges, as establishing the wide and far- 
reaching proposition that every man has a right to pursue 
his trade or calling without molestation or obstruction, 
and that any one who by any act, though it be not other- 
wise unlawful, molests or obstructs him, is guilty of a 
wrong unless he can show lawful justification or excuse 

by the fact that a jury has an equal degree of responsibility to that 
suggested, in many other instances, e.g., in an action for slander 
upon a privileged occasion. But the authorities are undoubtedly 
with Lord Herschell and the rest of the majority of the House of 
What the law Lords upon this point. The truth is that lawyers must take the 
is, the que?- j aw as they find it developed by the case law of centuries. It is 
it ought to be. the province of the Legislature to provide us with an improved 
legal system, in so far as it may seem to call for improvement to 
meet the needs of the times. The Legislature may aim, indeed, at 
that ideal state of affairs where every case would be met and decided 
with absolute justice; and where the superior merits, on moral 
grounds, of a particular litigant in each case, would invariably 
secure for him that successful termination to the suit which justice 
demanded. But it is permissible to doubt whether such a system 
can conceivably in rerum naturd ever be formulated. 

In the meantime the Englishman has, it is thought, no particular 
reason to be dissatisfied with the law under which he lives, as 
regards interference with his trading rights. . At any rate, as regards 
damage suffered as the result of the combined action of others, the 
law of conspiracy, as laid down in Gregory v. Srunsioick, the Mogul 
Case, Temperton v. Russell, and Leathern v. Quinn, is amply sufficient 
to meet the ends of fair justice, without necessitating a repudiation, 
in any particular, of the principles laid down in Allen v. Flood. 
That being the case, all practical grounds for any aversion that 
may still survive to the acceptance (to the full) of those principles 
would seem to have been removed. 
(p) 11 East, 574, n. 
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for so doing. ... I do not doubt that every one has a 
right to pursue his trade or employment without ' moles- 
tation ' or ' obstruction,' if those terms are used to imply 
some act in itself 'wrongful. This is only a branch of a 
much wider proposition, namely, that every one has a 
right to do any lawful act he pleases without molestation 
or obstruction. If it be intended to assert that an act not 
otherwise wrongful always becomes so if it interferes with 
another's trade or employment, and needs to be excused 
or justified, I say that such a proposition, in my opinion, 
has no solid foundation in reason to rest upon " (q). 

Lord Macnaghten said, at p. 152: "But suppose a Lord Mac- 
customer, not content with taking away his own custom, ° 
says something not slanderous or otherwise actionable or 
even improper in itself to induce a friend of his not to 
■employ the tradesman any more. Neither the one nor 
the other is liable for taking away his own custom. Is it 
possible that the one can be made liable for inducing the 
other not to employ the person against whom he has a 
grudge ? If so, a fashionable dressmaker might now and 
then, I fancy, be plaintiff in a very interesting suit. The 
truth is that questions of this sort belong to the province 
of morals rather than to the province of law." 

It is difficult to see how this language does not directly 
militate with the views of Lord Shand, for here is the 
interference with, obstruction to or damage to a man's 
trade, an express intention to injure, and the absence of 
the element of trade competition. Lord Macnaghten 
also is careful to distinguish the case of injury inflicted 
by combined action (p. 153) : "In order to prevent any 

(g) At p. 169, ib., Lord Shand says : " As to the older authorities 
referred to in the argument, I agree in the views of my noble and 
learned friends Lord Herschell and Lord Watson." This renders 
the judgment still less easy to understand. 



26 MOLESTATION BY A ' SINGLE INDIVIDUAL. 

possible misconstruction of the language I have used, I 
should like to add that, in my opinion, the decision of 
this case can have no bearing on any case which involves, 
the element of oppressive combination. The vice of that 
form of terrorism commonly known by the name of ' boy- 
cotting ' and other forms of oppressive combination, 
seems to me to depend on considerations which are, I 
think, in the present case conspicuously absent." 
Lord Davey. Lord Davey is very clear on the point. At p. 173, he 
says : "It was, however, argued that the act of the 
appellant in the present case was a violation of the right 
which every man has to pursue a lawful trade and calling, 
and that the violation of this right is actionable. I remark 
in passing, that if this be so, the right of action must be 
independent of the question of malice, except in the legal 
sense. The right which a man has to pursue his trade 
or calling is qualified by the equal right of others to do- 
the same and compete with him, though to his damage- 
And it is obvious that a general abstract right of this 
character stands on a different footing from such a private- 
particular right as the right to performance of a contract 
into which one has entered. A man has no right to be- 
employed by any particular employer, and has no right to any 
particular employment if it depends on the will of another. 
" But is there any such general cause of action, irrespec- 
tive of the means employed or mode of interference ? I 
think it unnecessary to comment on all the cases which 
have been cited by counsel and are referred to by the- 
learned judges. I have read them carefully, and I am 
satisfied that in no one of them was anything decided 
which is an authority for the abstract proposition main- 
tained." On the preceding page the learned judge says :: 
" This I wish to remind your Lordships is not a case 
of conspiracy." 
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Lord James of Hereford said (p. 180) : " I abstain from Lord James 
passing in review the older cases which refer to inter- 
ference with trade or business, for they have already been 
very fully reviewed and dealt with. I content myself 
with saying that I do not think they establish more 
than that the interference which is in itself unlawful 
constitutes a cause of action." 

There can be little doubt from the above quotations, 
it is submitted, that the learned judges responsible for 
them were repudiating the notion — 

(a) That intentional interference in trade is in all 

cases actionable unless excused by the incidental 
fact of trade competition ; or 

(b) That injurious purpose or intention any more than 

evil motive is sufficient to constitute an act of 

interference in trade unlawful. 
They however excepted, and as the decision in Quinn v. 
Leathern shows, properly excepted, the case of injury by 
combined action. 

Next, as to the doctrine of "purpose," as laid down Purpose and 
by Lord Shand, it will be found that as soon as the tingnished; 
a priori doctrine is eliminated, to make the character 
of the purpose the test of illegality is precisely the 
doctrine condemned in Stevenson v. Neicnliam and Allen 
v. Flood. It will be remarked that in the extract from 
Lord Shand's judgment given above, the learned judge 
draws what is in itself an accurate though somewhat 
subtle distinction between purpose and motive (r). It 
is true that purpose or intention in strictness may be 
defined as "the direction of conduct towards an object 
chosen upon considering the motives which suggest the 

(r) Cp. the same distinction (on the construction of a, statute) 
drawn by Ohitty, L. J., in Lyons v. Wilhins, 1899, 1 Ch. p. 270 : 
"View does not import motive, it imports purpose." 
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but used 
synony- 
mously in 
Allen v. 
Flood. 



choice" (s), whereas motive is "that which incites and 
stimulates to action " (t). " Motive," however, is often 
loosely used to express such terms as "purpose," 
"intent," "intention," "object," design," &c, and 
the word seems frequently to have been so used by 
the rest of the majority in Allen v. Flood, including 
Lord Shand himself (cf. pp. 163, 168, ib.). Thus a 
considerable part of Lord Watson's judgment is devoted 
to negativing the notion that " evil motive," for which 
he sometimes substitutes the words (p. 107) "injurious 
motive " and (p. 108) "injurious intent," is disregarded 
by the law as of itself furnishing a cause of action. 

One passage of Lord Watson's is worth quoting in 
this connection : " The doctrine laid down by the Court 
of Appeal in this case, and in Temperton v. Russell (1893, 
1 Q. B. 715), with regard to the efficacy of evil motives 
in making — to use the words of Lord Esher — that 
unlawful which would otherwise be lawful is stated in 
wide and comprehensive terms ; but the majority of the 
consulted judges who approve of the doctrine have only 
dealt with it as applying to cases of interference with a 
man's trade or employment. Even in that more limited 
application it would lead in some cases to singular 
results. One who committed an act not in itself illegal, 
but attended with consequences detrimental to several 
other persons, would incur liability to those of them 
whom it was proved that he intended to injure, and the 
rest of them would have no remedy ; " and see per Lord 
Davey, at p. 171, " damnum absque injuria accompanied 
by malicious intent will not give a cause of action." 

So, too, in Quinn v. Leathern, Lord Macnaghten refers 

(s) Etz. St. 69. 

(*) Harris, C. L., 6th. Ed. p. 13; and see any standard dictionary, 
sub nom. Motive. 
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to the language of Baron Parke in Stevenson v. Newnham 
(1853, 13 C. B. 297) : " An act which does not amount 
to a legal injury cannot be actionable because it is done 
with a bad intent " (u) ; and Lord Brampton, in Quinn 
v. Leathern, " The exercise of a legal right cannot be 
treated as wrongful because a malicious intention prompts 
its exercise" (x). 

Some little difficulty attends an attempt at giving a 
rational account of Lord Shand's view, quite apart from 
the foregoing, by reason of the psychological considera- 
tions introduced. Thus, a man's abstract " purpose " 
in doing an act may well be twofold, i.e., to injure 
another and benefit himself; his motives may be infinite 
in number, whereas the concrete act he " intends " at 
any given time can, strictly speaking, only be one. It 
is assumed, however, that by purpose and intention 
Lord Shand means predominating intention, and that 
it is for the jury, guided by the judge, to say whether 
in fact the egotistical or injurious element predominates. 

But to say with Lord Shand (if the learned judge be Excuse of 
correctly reported) that " the exercise of a legal right ™titionn"ot 

in the course of trade or labour competition does not exc l ud -ed 

by evil motive 
become unlawful because prompted by an improper or according to 

even malicious motive," is it not (upon Lord Shand's 
hypothesis) merely to say that in cases of interference in 
trade, the law having judged of the right or wrong of 
an act by the predominating purpose of the actor, refuses 
to consider the psychological aspects of the case further ? 
A little reflection suffices to show that acts of inter- 
ference cannot be stereotyped and classified into acts 
of trade competition and those which do not come 
under that category, without adverting to the state of 
mind, either actual or presumed, of the doer. Viewed 
(u) 1901, A. 0. p. 508. (as) lb. p. 524. 
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in this light, the distinction drawn by Lord Shand 
becomes unintelligible unless we read in place of purpose 
"purpose presumed in law from the relative position 
of the parties." And if the real object of an act 
ostensibly done in the course of trade competition be 
to injure another, would not the act cease ipso facto to 
be in the course of trade competition for the purposes 
Inconsistent of legal justification ? Lord Shand quotes, curiously 
Mogul Case. enough, the Mogul Case as an authority for the con- 
trary proposition (;/) ; but, with submission, that case 
seems a direct authority the other way. Nearly all the 
judges in that case expressly referred to the fact as one 
material to the decision, that there was no evil or 
malicious intention to harm the plaintiffs (z) ; but at 
the same time they laid down that, apart from such 
intention, there was no limit of internal reasonableness 
placed by the law upon acts done by way of competition, 
or indeed any other limit except that means in them- 
selves unlawful must not be used. In other words, 

(y) 1898, A. 0. pp. 167, 168. The whole passage under considera- 
tion runs as follows : — " The exercise by a person of a legal right 
does not become illegal because the motive of action is improper or 
malicious ; Bradford Corporation v. Pickles (1895, A. C. 587) and 
the Mogul Steamship Co. Case (1892, A. C. 25), already cited. In 
the former of these cases my noble and learned friend Lord Watson 
said, ' No use of property which would be legal, if due to a proper 
motive, can become illegal because it is prompted by a motive which 
is improper or even malicious.' It seems to me, with reference 
also to the judgment in the latter case, bearing on the rights of 
competitors in trade, that on the same principle it may be affirmed 
that the exercise of any legal right in the course of competition in 
labour or in trade does not become illegal because it is prompted 
by a motive which is improper or even malicious." 

(z) The truth is, no doubt, that trade competition is recognized 
by the law as an excuse not for interference in trade, for in general 
it needs none, but for interference by combined action. In any 
case, Lord Shand's views on this point seem unsupported, if not 
contradicted by authority. 
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unreasonable or selfish conduct in furtherance of a 

preconcerted scheme by two or more in the course of 

trade or labour competition is not in itself unlawful ; 

nor is such conduct taken out of that category merely 

by the fact of its unreasonableness in the sense of selfish 

disregard of the interests of others. On the other hand, 

the unreasonableness or even tyrannical character of 

conduct, as several of the judges expressly stated, may 

itself furnish a material clue in determining what is the 

real or predominating object of a combination, namely, 

whether it be to harm another or to advance the interests 

of the persons combining; and this twofold doctrine 

may be expressed by saying that (1) where the conduct 

in question is not reasonably referable to the object of 

gain it cannot be treated as an act in the course of 

competition (a) ; and (2) even where the conduct is so 

reasonably referable, the privilege may be excluded by 

evidence of a malevolent intention in fact. These are most 

important principles, especially in determining the liability 

of Trade Unions for promoting strikes and for other kinds 

of conduct, the direct and ostensible object of which is the 

harm of an individual. And they are clearly indicated, it 

is submitted, in the following extracts ; it being always 

remembered that the legality of the acts of a combination, 

and not of a single individual, is there discussed (b). 

Bowen, L. J., said (23 Q. B. D. p. 614) : "They (the 

defendants) have done nothing more against the plaintiffs The Mogul 

than pursue to the bitter end a war of competition waged e ' 

in the interest of their own trade. To the argument that views. 

a competition so pursued ceases to have a just cause or „ 

excuse when there is ill-will or a personal intention to competition 

excluded by 

(a) Of. Temperton v. Russell, 1893, 1 Q. B. 715, and Quinn v. jjj.^f™ ° f 
Leathern, 1901, A. 0. 495. 

(b) For facts in Mogul Case, see p. 10. 
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harm, it is sufficient to reply (as I have already pointed 
out) that there was here no personal intention to do any 
other or greater harm to the plaintiffs than such as was 
necessarily involved in the desire to attract to the defen- 
dants' ships the entire tea freights of the ports, a portion 
of which would otherwise have fallen to the plaintiffs' 
share. I can find no authority for the doctrine that such 
a commercial motive deprives of 'just cause or excuse ' 
acts done in the course of trade which would, hut for 
No internal such a motive, be justifiable. . . . But we are told that 
petition. competition ceases to be the lawful exercise of trade, and 

so to be a lawful excuse for what will harm another, if 
carried to a length which is not fair or reasonable. The 
offering of reduced rates by the defendants in the present 
case is said to have been 'unfair.' This seems to assume 
that, apart from fraud, intimidation, molestation, or 
obstruction of some other personal right in rem or in 
personam, there is some natural standard of ' fairness ' 
or ' reasonableness ' (to be determined \>y the internal 
consciousness of judges and juries) beyond which com- 
petition ought not in law to go. There seems to be no 
authority, and I think, with submission, that there is no 
sufficient reason for such a proposition." Then later on, 
" The truth is, that the combination of capital for the 
purposes of trade and competition is a very different thing 
from such a combination of several persons against one, 
with a view to harm him, as falls under the head of an 
indictable conspiracy. There is no just cause or excuse 
in the latter class of cases. There is such a just cause 
or excuse in the former. There are cases in which the 
very fact of a combination is evidence of a design to do 
that which is hurtful without just cause — is evidence, 
to use a technical expression, of malice. . . . If it (what 
is done) was bond fide done in the use of a man's own 
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property, in the exercise of a man's own trade, such legal 
justification would, I think, exist not the less because what 
was done might seem to others to be selfish or unreason- 
able (see the summing up of Mr. Justice Erie and the 
judgment of the Queen's Bench in Begina v. Rowlands (17 

Q.B.A. &E.671)). . . . But such legal justification would But alleged 

.... . object must 

not exist when the act was merely done with the intention be reasonably 

of causing temporal harm, without reference to one's own ^^t of gain in 

lawful gain, or the lawful enjoyment of one's own rights, competition. 

The good sense of the tribunal which had to decide would 

have to analyse the circumstances and to discover on 

which side of the line each case fell. But if the real 

object were to enjoy what was one's own, or to acquire for 

one's self some advantage in one's property or trade, and 

what was done was done honestly, peaceably, and without 

any of the illegal acts above referred to, it could not, in 

my opinion, properly be said that it was done without 

just cause or excuse." 

Fry, L. J., said (p. 622) : "I conclude that at the date Fry, L. J. 
of the agreement the plaintiffs were probably in the con- 
templation of the defendants as persons who might pos- 
sibly send ships to compete, but with that exception the 
plaintiffs were not objects in the minds of the defen- 
dants when they entered into the agreement, and that the 
defendants were actuated by no personal ill-feeling or 

malice in fact towards the plaintiffs." And at p. 625, "It Materiality 

... ,. , of motive, 

is not necessary to consider whether competition directed 

by one man or by a combination of men against another 

man, if instigated and put in motion from mere malice and 

ill-will towards him, as a means of doing him ill-service, 

and for no benefit to the doer, would or would not be 

unlawful or actionable. There is in the present case 

no evidence of express malice or of any activity of the 

defendants against the plaintiffs, except as rival and 

L.T.TJ. D 
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competing shipowners. The defendants didnot aim at any 
general injury of the plaintiffs' trade, or any reduction of 
them to poverty or insolvency ; they only desired to 
drive them away from particular ports, where the defen- 
dants conceived that the plaintiffs' presence interfered with 
their own gain. The damage to be inflicted on the 
plaintiffs was to be strictly limited by the gain which the 
defendants desired to win for themselves. In the observa- 
tions I am about to make I shall, therefore, lay out of con- 
sideration this case of competition used as a mere engine 
of malice, even where I do not in terms repeat the excep- 
tion. . . . We have then to inquire whether mere com- 
petition, directed by one man against another, is ever 
unlawful. . . . Now I know no limits to the right of 
competition in the defendants — I mean no limits in law. 
I am not speaking of morals or good manners. To draw a 
line between fair and unfair competition, between what is 
reasonable and unreasonable, passes the powers of the 
Courts. Competition exists where two or more persons 
seek to possess or enjoy the same thing; it follows that 
the success of one must be the failure of another, and no 
principle of law enables us to interfere with or to mode- 
rate that success or that failure so long as it is due to 
mere competition." 
Lord Hals- In the House of Lords, Lord Halsbury, the Lord Chan- 

tosLe cellor > said ( 1892 > A - C - P- 36 ) : " There are doubtless 

effect. t b e found phrases in the evidence which, taken by them- 

selves, might be supposed to mean that the associated 
traders were actuated by a desire to inflict malicious 
injury upon their rivals ; but when one analyses what is 
the real meaning of such phrases, it is manifest that all 
that is intended to be implied by them is that any rival 
trading which shall be started against the association will 
be rendered unprofitable by the more favourable terms, 
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that is to say, the reduced freights, discounts, and the 
like, which will be given to customers who will exclusively 
trade with the associated body. And, upon a review of 
the facts, it is impossible to suggest any malicious inten- 
tion to injure rival traders, except in the sense that in 
proportion as one withdraws trade that other people might 
get, you, to that extent, injure a person's trade when you 
appropriate the trade to yourself." Later on, at p. 38, his 
Lordship says : " I should have thought it as beyond 
doubt or question that a combination to insult and annoy 
a person would be an indictable misdemeanour." 

Lord Watson said (p. 42) : " There is nothing in the Lord Watson. 
evidence to suggest that the parties to the agreement had 
any other object in view than that of defending their 
carrying trade during the tea season against the encroach- 
ments of the appellants and other competitors, and of 
attracting to themselves custom which might otherwise 
have been carried off by these competitors. That is an 
object which is strenuously pursued by merchants great 
and small in every branch of commerce ; and it is, in the 
eye of the law, perfectly legitimate. If the respondents' Object of com- 
combination had been formed, not with a single view to be lawful gain 
the extension of their business and the increase of its able 6 " 1 
profits, but with the main or ulterior design of effecting 
an unlawful object, a very different question would have 
arisen for the consideration of your Lordships. But no 
such case is presented by the facts disclosed in this 
appeal." 

Lord Bramwell said (p. 44) : " The plaintiffs do not Lord Bram- 
complain of any act, the ultimate object of which was to 
injure the plaintiffs, having its origin in malice or ill-will 
to them." Later on, his Lordship says : " It is admitted 
that there may be fair competition in trade, that two may 
offer to join and compete against a third. If so, what is 

D 2 
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Lord Morris. 



Lord Field. 



Combination 
not unlawful 
if reasonably 
referable to 
object of 
competition. 



the definition of ' fair competition ' ? What is unfair that 
is neither forcible nor fraudulent ? It does seem strange 
that to enforce freedom of trade, of action, the law should 
punish those who make a perfectly honest agreement with 
a belief that it is fairly required for their protection. . . . 
I adopt the vigorous language and opinion of Fry, L. J., 
' To draw a line between fair and unfair competition, 
between what is reasonable and unreasonable, passes the 
power of the Courts.'" 

Lord Morris said (p. 49) : " It is not illegal for a trader 
to aim at driving a competitor out of trade, provided the 
motive be his own gain by appropriation of the trade, and 
the means he uses be lawful weapons. . . ." p. 51: 
"I am not aware of any stage of competition called 'fair' 
intermediate between lawful and unlawful. The question 
of ' fairness ' would be relegated to the idiosyncrasies of 
individual judges. I can see no limit to competition, 
except that you shall not invade the rights of another." 

Lord Field said (p. 52) : " No doubt there have been 
cases in which agreements to do acts injurious to others 
have been held to be indictable as amounting to conspiracy, 
the ultimate object or the means being unlawful, although 
if done by an individual no such consequence would have 
followed, but I think that in all such cases it will be found 
that there existed either an ultimate object of malice, or 
wrong, or wrongful means of execution involving elements 
of injury to the public, or, at least, negativing the pursuit 
of a lawful object." And at p. 57 he said: "There was 
not only no malice or indirect object in fact, but the 
existence of the right to exercise a lawful employment, in 
the pursuance of which the respondents acted, negatives 
the presumption of malice which arises when the purposed 
infliction of loss and injury upon another cannot be attri- 
buted to any legitimate cause, and is therefore presumably 
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due to nothing but its obvious object of harm (b). All the 
acts complained of were in themselves lawful, and if they 
caused loss to the appellants, that was one of the necessary 
results of competition." 

LordHannen said (p. 59) : "I consider that a different LordHaunen. 
case would have arisen if the evidence had shown that the 
object of the defendants was a malicious one, namely, to 
injure the plaintiffs whether they, the defendants, should 
benefit or not. This is a question on which it is unne- 
cessary to express an opinion, as it appears to be clear 
that the defendants had no malicious or sinister intent as 
against the plaintiffs, and that the sole motive of their 
conduct was to secure certain advantages for themselves. 
... In considering the question, however, of what was 
the motive of the combination, whether it was for the 
purpose of injuring others, or merely in order to benefit 
those combining, the fact of several agreeing to a common 
course of action may be important. There are some forms 
of injury which can only be effected by the combination of 
many. Thus, if several persons agree not to deal with a 
particular individual, as this could not, under ordinary 
circumstances, benefit the persons so agreeing, it might well 
lead to the conclusion that their real object was to injure the 
individual. But it appears to me that, in the present case, 
there is nothing indicating an intention to injure the 
plaintiffs, except in so far as such injury would be the result 
of the defendants obtaining for themselves the benefits of 
the carrying trade, by giving better terms to customers 
than their rivals, the plaintiffs, were willing to offer." 

The above extracts seem to render "the purpose to 

(b) Here we get another instance of that notion previously- 
referred to (p. 15, n.), -which seems to prevail amongst a few of our 
judges, that the intentional infliction of harm for harm's sake is 
necessarily wrongful and actionable. 
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promote one's own trade or labour interests" incompatible 
witb a "motive which is improper or even malicious." 
It is certainly difficult to explain the above reference in 
Lord Shand's judgment, if it be correctly reported. 

Turning now once more from the case of two or more 
in combination to the case of a single individual, the 
writer has purposely omitted hitherto to include Lord 
Herschell's opinion upon the question of intention, for 
Lord Shand in Quinn v. Leathern quotes a passage of 
Lord Herschell's judgment as showing that that judge 
based his decision on the ground that the act of Allen 
was lawful as being an act of competition in labour 
or trade ; or, in other words, that the intention or 
'purpose of Allen was the test of the legality of his 
conduct. 

The passage in Lord Herschell's judgment referred to 
by Lord Shand is as follows (c) : "The object which the 
defendant, and those whom he represented, had in view 
throughout was what they believed to be the interest of 
the class to which they belonged : the step taken was a 
means to that end." 

A closer examination of Lord Herschell's judgment 
warrants, it is respectfully maintained, a very different 
conclusion from that drawn by Lord Shand. 

The context almost immediately preceding the quotation 
is {d) : " Some stress was laid in the Court below upon 
the fact that the plaintiffs were not at the time in question 
engaged upon ironwork, although immediately before that 
time they had been so employed elsewhere. This, it was 
said, showed that the motive of the defendant and the 
ironworkers was the punishment of the plaintiffs for what 
they had previously done. I think the use of the word 
'punishment' has proved misleading." 

(c) A, C. 1898, at p. 132. (d) At p. 131. 
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The context immediately, or almost immediately, after Misapprehen- 
the extract is, "I have been dealing so far tvith the ground L or( j Her- 
upon which the judgment in the Court below proceeded." f^J^ 
From this it would seem clear that the learned judge was 
merely negativing the hypothesis of fact upon which the 
Court below proceeded in deciding the case, and gave that 
as one reason of itself for not following their judgment ; 
and that Lord Herschell's view was directly opposed to 
the doctrines enunciated by Lord Shand becomes, it is 
submitted, very clear indeed, for at p. 127 Lord Herschell 
says, speaking of the alleged " exception " of trade compe- 
tition, "I know of no ground for saying that such an exer- 
cise of individual right is treated with exceptional favour 
by the law. I shall revert to this point presently in con- 
nection with another branch of the respondents' argument." 
Again, after criticizing in language already quoted the 
dictum itself of Lord Justice Bowen as "being far too wide," 
Lord Herschell proceeds (p. 140), in language which upon 
analysis proves to directly conflict with Lord Shand's views : 
" Whatever may be the effect of the dicta "of some of the 
judges in the case of Mogul Steamship Co. v. Macgregor (e), 
I regard it as an authority supporting the appellant's case. 
(His Lordship stated the facts in the Mogul Case and 
proceeded :) It was held by this House that the plaintiffs 
had no cause of action. This, too, be it observed, though 
the action was in respect of a conspiracy, what was done 
being in pursuance of a common course of action concerted 
by several shipowners. In that case the very object of the 
defendants was to induce shippers not to contract with 
the plaintiffs, and thus to benefit themselves at the expense 
of the plaintiffs and to injure them by preventing them 
from getting a share of the carrying trade. Its express 
object was to molest and interfere with the plaintiffs in 
(e) 23 Q. B. D. 598. 
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the exercise of their trade. It was said, that this was held 
lawful because the law sanctions acts which are done in 
furtherance of trade competition. I do not think the decision 
rests on so narrow a basis, but rather on this, that the acts 
by which the competition was pursued were all lawful acts, 
that they were acts not in themselves wrongful, but a mere 
exercise of the right to contract with whom, and when, 
and under what circumstances and upon what conditions 
they pleased. I am aware of no ground for saying that com- 
petition is regarded with special favour by the law ; at all 
events, I see no reason why it should be so regarded. It 
may often press as hardly on individuals as the defendant's 
acts are alleged to have done in the present case. But if 
the alleged exception could be established, why is not the 
present case within it?" 

From this it appears reasonably certain that the gist 
of his Lordship's argument at this point was that if the 
conduct of the defendants in the Mogul Case was lawful 
when acting in combination, a fortiori it must be lawful 
in the case of a single individual, the case then before the 
House. So far, then, from concurring in the view adopted 
by Lord Shand, his Lordship in clear terms repudiates 
alike the doctrine that intentional interference in trading 
liberties is prima facie actionable or the corresponding 
necessity for setting up trade competition as an excuse; 
a repudiation he extends even to cases of combined action. 
Lord Her- That the learned judge (Lord Herschell) went too far in this 
Question of ° last-named respect (besides the fact that his Lordship was 

competitive differentiating his own individual views from the united 
combination. _ 

grounds of judgment of the House of Lords in the Mogul 

Case) seems proved on a comparison of the judgments in 

Quinn v. Leathern (/); the underlying principle of which 

seems to be that all combinations which are calculated in the 

(/) And see Gregory v. Duke of Brunswick, 6 M. & Q-. 205, 953. 
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ordinary course of events to injure a private individual are 
de facto unlawful, unlessjust cause or excuse can be shown (g) . 
But this passage can only be regarded as directly militating 
against the general position taken up by Lord Shand. 

The test of "purpose" for deciding whether a man 
has abused his liberty or right is a rational and intel- 
ligible one ; but it may be stated with confidence that 
the views of the majority in Allen v. Flood (except of 
course those of Lord Shand) are directly in conflict with 
the doctrine, widely current though it was, no doubt, 
prior to that case ; above all, the recent decision in 
Quinn v. Leathern can be supported and explained (and 
was in fact so supported by Lord Macnaghten and Lord 
Robertson, the latter of whom adopted the judgment of 
Lord Justice Holmes in the Irish Court of Appeal, and 
apparently also by Lord Brampton) entirely and alone by 
reason of the element of conspiracy to injure; wherein, 
the hypothetical conditions being entirely different, the 
character of the purpose with which the combination is 
formed necessarily plays a very important part (/j) . 

The practical effect, therefore, of Allen v. Flood, if the Praciicil 

effect of Allen 
(g) Lord Herschell, however, while expressing these views, seems v - -** 00 "*- 
to have been prepared, in common with the rest of the majority, to 
hold that the character of purpose might play a part in constituting 
unlawful conspiracy; for at p. 123 he says, "It is certainly a 
general rule of our law that an act prima facie lawful is not 
unlawful and actionable on account of the motive which dictated it. 
• I put aside the case of conspiracy, which is anomalous in more than 
one respect." 

(h) It is with reference to this consideration, perhaps, that the 
following language of the Lord Chancellor in Quinn v. Leathern 
(1901, A. 0. p. 506) was directed, and is so to be understood. "A 
, case is only an authority for what it actually decides. I entirely 
deny that it can be quoted for a proposition that may seem to logi- 
cally follow from it. Such a mode of reasoning assumes that the 
law is necessarily a logical code, whereas every lawyer must 
acknowledge that the law is not always logical at all." 
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opinions of the majority other than Lord Shand are to 
prevail, is to exclude all considerations of trade competi- 
tion or intention to further one's own interests except in 
cases of injury effected by combined action. The broad 
distinction, however, drawn by Lord Shand between 
injurious purpose and egotistical purpose, whether it be 
a question of presumption or otherwise, is valuable so 
far as it may point the line of demarcation (consistently 
with the authorities) between interferences in trade by 
combined action which are unlawful, and those which are 
lawful — the distinction, in fact, between Quinn v. Leathern 
and the Mogul Case, but not, with submission, that between 
Quinn v. Leathern and Allen v. Flood. 

In view, however, of the dicta of that learned judge in 
Allen v. Flood and Quinn v. Leathern, and perhaps certain 
dicta of Lord Lindley in the latter case (vide infra), it must 
be confessed with reluctance (for uncertainty in the law 
is always regrettable, especially upon fundamental ques- 
tions like the present) that in cases of damage to a man's 
trade by a single individual by wilfully tampering with 
his relationship with others, it is still (in the view of one 
or at most two of the members of the House of Lords) 
an open question whether the law does not decide the 
matter by considering (1) the relative position of the 
parties as raising possible privilege, and (2) motive as 
excluding such privilege (i). Such a position, however, 
is opposed to a preponderance of high judicial authority. 
Conclusion. To sum up, then, the effect of Allen v. Flood is to 

eliminate any question of the purpose or intention with 
which an act by a single individual is done, as affording 
any test of its legality, including (of course only as 

(i).The writer ventures, however, to think that judges will con- 
sider themselves bound upon this question by the expressed opinions 
of,.IiOrds "Watson, Herschell, Macnaghten, Davey, and James. 
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regards a single individual) any question of the purpose 
of furthering one's interests in trade or labour competi- 
tion. This, however, does not apply to injuries inflicted 
by combined action, to the law of defamation (j), nor 
perhaps to the anomalous action for malicious prosecu- 
tion (k). Purpose or intention may, however, be material 
as negativing the possibility of the damage suffered being 
too remote, as in Garret v. Taylor; or it may form an 
essential ingredient of the liability of a person who 
procures the wrongful act of another, as, e.g., in Immley 
v. Gye; but it is to be carefully observed that even in 
this subordinate character it is not the evil or injurious 
nature of the purpose to which the law has regard, for that 
is not necessary to be present, much less to predominate; 
but merely the actual knowledge or consciousness that an Direction of 
act wrongful in itself is calculated in the ordinary course remotenessrf 
of events to damage a particular individual, namely, the damage, 
person complaining of such intentional act. 

(/) Including slander of title, and the analogous case of dis- 
paragement of a trader's goods by false statements. Even in those 
cases it would seem more accurate to say that the actionability 
rather than the illegality of the conduct in question depends upon 
the character of the purpose in view. 

(Jc) Mr. Justice Wright adds " and probably certain cases of 
nuisance" (1898, A. 0. 66). Treating, however, Keeble v. Hiclcer- 
ingill as a case of nuisance, it is difficult to reconcile the dicta of 
Lord Holt in that case with those of Lord Wensleydale in Chasemore 
v. Richards (7 H. L. C. 349), and Lord Watson in Allen v. Flood 
(1898, A. 0. 101, 102). 
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Again, does illegality reside in the notion of coercion 
effected by a single individual, apart from the internal 
illegality of the means employed ? It may be remarked 
in passing, that the term " coercion " is commonly used 
in two senses, namely : — 

1. In the sense of bringing pressure to bear upon a 

person in order to induce him to act in a par- 
ticular way which may or may not prove successful. 
This is, properly speaking, not coercion at all, but 
is more accurately termed an attempt to coerce. 
The legality of such attempts by words or conduct 
will be considered below in another chapter under 
the head of unlawful threat and intimidation. 

2. In the strict and proper sense (in popular usage) 

of compelling by any means whatever a person 

against his free will or choice, and it is in this 

sense that the word must be understood with 

reference to what immediately follows. 

The only authorities which, apart from the dicta in 

Keeble v. Hickeringill, and the cases of Garret v. Taylor 

and Tarleton v. M'Gawley, and apart, of course, from 

conflicting dicta in recent cases, can be cited in support 

of an affirmative answer to the above question are the 

following dicta: — 

" Primd facie it is the privilege of a trader in a free 
country in all matters not contrary to law to regulate 
bis own mode of carrying it on according to his own 
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discretion and choice. If the law has in any matter 
regulated or restricted his mode of so doing this, the 
law must be obeyed. But no power short of the general 
law ought to restrain his free discretion " (per Baron 
Alderson in Hilton v. Eckersley, 6 Ell. & B. 74). 

" Obstruction and molestation are forbidden " (per 
Bowen, L. J., in the Mogul Case, 23 Q. B. D. 614). 

"All are free to trade upon what terms they will " 
(per Halsbury, L. C, in the same case, 1892, A. C. 38). 

" The liberty of a man's mind and will to say how he 
should bestow himself and his means, his talents and his 
industry, was as much a subject of the law's protection as 
that of his body " (per Lord Bramwell in R. v. Druitt, 
10 Cox, C. C. 600). 

" Every person has a right under the law as between 
himself and his fellow -subjects to full freedom in disposing 
of his own labour or his own capital according to his will. 
It follows that every other person is subject to the corre- 
lative duty arising therefrom, and is prohibited from 
any obstruction to the fullest exercise of this right which 
can be made compatible with the exercise of similar 
rights by others " (Sir William Erie, Trade Unions, 
p. 12). 

Before considering in the light of recent decisions the 
practical applicability of these dicta, the general correct- 
ness of which is undoubted, the following observations 
in connection with them may not seem otherwise than 
pertinent. 

In the first place, it being admitted without question 
that the policy of the law is to preserve individual free- 
dom and liberty of mind and body of the subject, it does 
not follow that every interference with such freedom is 
wrongful. The strictly theoretical rationale or principle 
upon which the law proceeds, or ought to proceed, is not 
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to be treated as identical with positive rule of law. 
The result of the historical development of our law 
has been to stereotype and crystallize conduct into 
legal and illegal acts, guided, it is true, by definite 
intelligible principles, yet leaving the precise turning- 
point where legality ends, and illegality begins, none 
the less well-defined (a). 
Uses of terms Secondly, it is necessary to carefully determine the 
"liberty."" precise sense in which the terms "right," " liberty," and 
" freedom " are used. "Right," for instance, apart from its 
ethical use, is often used with a meaning not identical 
with right in the truly legal sense of that which is 
enforceable by legal process. By a man's "right" to 
carry on his trade as he pleases may be meant no more 

(a) The case of Allen v. Flood, as already stated, destroyed the 
notion that a man has a private right to trade expectations, and so 
a private right to freedom from disturbance in trade. But not a 
single judge denied the existence of an abstract right to freedom 
from disturbance in trade. Indeed, it would be obviously impossible 
to deny the theoretical existence of such a, right, assuming, as it 
must be assumed, that every wrongful act is ultimately referable 
to an abstract right of some kind, and for the purposes of a civil 
action at least, is synonymous with the infringement of a private 
right. . For in the cases of Garret v. Taylor, Tarleton v. M'Gawley 
and the like (p. 20), the violence and the threats and the other 
instances of illegal means of interference were not (as the Lord 
Chancellor pointed out in Allen v. Flood (1898, A. 0. 72) ), offered 
to the plaintiff himself, but his customers. Such an abstract 
right is not confined to trade ; it is part of (as Lora Herschell 
endeavoured to point out) the general abstract "right" of the 
individual to freedom from harmful interference of all kinds. 
But it does not follow that because an abstract right of any kind 
has been infringed by certain conduct (using the words "right" 
and "infringement" in a loose sense), that such conduct is 
unlawful, wrongful, or actionable. This is one motif underlying 
the judgments of the majority in Allen v. Flood, perhaps not 
always too happily expressed, and this, it appears to the writer, 
is one of the great lessons, perhaps the greatest lesson, of that 
remarkable case. 
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than that the law permits him to do so, and that he does 
no unlawful act so long as he infringes no one's rights 
thereby (b). 

The rights in this sense and in this respect of A. and B. 
as individuals may be correctly, it is thought, regarded as 
exactly and evenly balanced. Directly, however, A. 
disturbs the equipoise of rights (c) and abuses his own 
" right " or "liberty " (the term liberty is an unfortunate 
one in this connection), so that B.'s rights ai*e wrongfully 
encroached upon, B.'s general right or liberty gives 
place to the private particular right which is thus called 
into being. 

The whole crux of the question, therefore, lies in deter- 
mining what shall be the test of whether A. has abused 
his " right," so-called. 

But, again, something very different may be intended to in the seuseof 
be expressed by saying that a man has a right, liberty, or restraint. l ° m 
freedom to carry on his trade as he pleases. It may 
mean (and this is the sense in which Lord Lindley, for 
the most part, though not always, uses the word liberty 
in Quinn v. Leathern) that he has a general right to free- 
dom of action in carrying on his trade or business, in 
disposing of his capital or labour just when and how he 
pleases. It will be seen that infringement of such a right 
involves something more than mere intentional disturbance 
of a man's ability or discretion to dispose of his labour 

(b) This is evidently what Cave, J., meant in Allen v. Flood when 
he said, " At your Lordships' bar ... it was said that a man 
has a perfect right to fire off a gun, when all that was meant, 
apparently, was that a man has a freedom or liberty to fire off a 
gun so long as he does not violate or infringe any one's rights in 
doing so, which is a very different thing from a right, the violation 
or disturbance of which can be remedied or prevented by legal 
process " (1898, A. C. p. 29). 

(c) Or what Lord Justice Bowen called in the Mogul Case the 
" antinomy" of rights. 
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or capital as he wishes ; it connotes restraint or compul- 
sion, something, as Lord Bramwell said in R. v. Druitt, 
unpleasant and annoying to the mind operated upon ; 
and Lord Lindley, in Quinn v. Leathern, appears to lay 
down that every pressure on the mind is prima facie 
wrongful and needs justification. " This liberty is a 
right recognized by law ; its correlative is the general 
duty of every one not to prevent the free exercise of this 
liberty without justification " (d). 

Again, his Lordship says (e), " The defendants were 
doing a great deal more than exercising their own rights; 
they were dictating to the plaintiff and his customers and 
servants what they were to do. The defendants were 
violating their duty to the plaintiff and his customers and 
servants, which was to leave them in the undisturbed 
liberty of acting as they had a perfect right to do. What 
is the legal justification or excuse for such conduct? 
None is alleged, and none can be found." 

On the other hand, it is to be observed that a man's 
liberty to carry on his trade as he pleases, as a man's 
liberty to fire off a gun without restraint offered by 
others, is at best a general abstract right, which, as Lord 
Davey said in Allen v. Flood, of the alleged right of a 
man to carry on his trade without disturbance, stands 
obviously on a different footing from a private particular 
right like the right to enforce a contract. This general 
liberty or right is as much a purely abstract and quali- 
fied right as the right even to liberty of the person (/). 

(d) TO L. T. p. 93. But in the Law Reports, 1901, A. C. 534, the 
gloss appears, "except so far as his own liberty of action may 
justify him in so doing," instead of the words " without justifica- 
tion." 

(e) lb. 536. 

(/) The author has thought it desirable to add the following 
general purview of the law of tort as indicated or suggested by Lord 
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A traveller goes to sleep in the waiting-room of a rail- 
way station. After the station is closed for the night, a 
porter locks the door of the waiting-room without looking 

Watson and others in Allen v. Flood. All wrongful acts, whether 
arising out of contract or tort, involve the violation of some private 
right, and all private rights are general or particular in character. 
The chief rights of a private ■particular character known to the law 
are rights to property, including the analogous right to register a 
vote (Ashby v. White, 1 Sm. L. 0. 10th Ed. 231 ; and cf. Cullen v. 
Morris, 1819, 2 Stark. N. P. 577, per Abbott, 0. J. ; and see per 
Wright, J., Allen v. Flood, 1898, A. 0. p. 65), the right to appoint 
under a power of appointment, patent rights and copyrights, and 
lastly, the right to enforce a contract as against the contractor. 

When, however, it is said, with reference to general rights of a 
private character, that a man has an abstract "right" to personal 
safety, or that of his property, to liberty of the body or mind, to 
reputation, to have his trading or social relations respected by 
others, and so on, all that is meant in reality is, it appears, that the 
law adopts a definite policy towards an individual in these respects, 
and holds that policy generally in view in determining whether or no 
an act of another or others is an abuse of his or their own liberty 
or privileges accorded to every subject of the realm. 

Such policy has been in the past, or may be in the future, a guide 
for those whose business it is to declare the law, but nothing more. 
To constitute an act unlawful for the purposes of a civil action, it must 
be shown that the act complained of is within a certain line of con- 
duct which the law considers and declares to be unlawful. Abstract 
right must be distinguished from legally protected right. This is 
the gist of much that was said by the judges whose opinions ulti- 
mately prevailed in Allen v. Flood. The private right, the violation 
of which is necessary for every cause of action, essentially consists 
of or involves a right to protection from a breach of duty. Such 
duty is always ultimately and often solely referable to some 
abstract right, sometimes more than one (see the treatment of the 
action for malicious prosecution by Wright, J., 1898, A. C. 66, with 
reference to Lord Holt's language in Savile v. Roberts). On the 
other hand, in many cases it is in a direct manner referable to a 
private particular right, although not an infringement of such right 
itself, such as the right to property, or possession, e.g., in the case of 
trespass, conversion, or nuisance ; or to a right analogous to a right 
of property, e.g., interference with the rightto vote (Ashly v. White, 
supra) ; or to the right under a contract, as against the contractor, 

L.T.U. 
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in, and goes away. Here the liberty of the person is 
clearly restrained, but whether the person restrained has 
a right of action or not will depend upon whether the 

as in the case of procurement of a breach of contract {Lumley v. 
Gye, 2 E. & B. 216 ; Bowen v. Hall, 6 Q. B. D. 333) ; the private 
right actually infringed in such cases being the right to have one's 
contractual relations respected by all the world, and protected from 
a conscious interference therewith, even though such interference be 
not attributable to an evil motive. Such private right is again refer- 
able to the abstract right to have one's trading relations generally 
respected by all. But the last-named right being merely of an 
abstract and not of a particular nature, it is not illegal in itself to 
induce another not to enter into contracts with a third : A lien v. Flood. 
A man, however, has a right enforceable at law to be protected from 
a breach of duty towards third persons, aimed at himself, for such con- 
duct is also a breach of duty towards him : Tarletonv. M'Gawley, 
Garret v. Taylor, Levet's Case, Biding v. Smith, ubi supra; and from 
a breach of duty specially cast upon another by the law, e.g., to use 
reasonable care in one's conduct towards others (negligence), or of the 
absolute duty in respect of dangerous structures, animals, &c, for 
which the person in question has made himself responsible in a 
manner by his conduct (Bylands v. Fletcher, L. E. 3 H. L. 330). 
Such right to protection from a breach of duty is, it will be found, 
always ultimately referable to some abstract right, e.g., safety of 
the person or property. Intimidation is referable to the abstract 
right of liberty of the mind ; slander and libel to the right to repu- 
tation, although not every slander or libel is necessarily actionable. 
False disparagement of another's goods used in his trade may be 
properly referred to an abstract right of an analogous nature, and 
perhaps also to the abstract right to have one's dealings in trade 
with others generally respected. A man has a legally protected right 
not to be interfered with in his trade by combined action : Gregory v. 
Brunswick, Temperton v. Russell, Quinn v. Leathern, uhi supra ; but 
here again such conduct may be privileged or justifiable {Mogul 
Case, Glasgow Fleshers' Case). Lord Halsbury said, in the Mogul 
Case, 1892, A. 0. p. 38, that it is an indictable conspiracy to insult 
and annoy another ; and it can hardly be doubted that it is the 
general policy of the law to preserve individual comfort and happi- 
ness ; hence a man may properly be said to have an abstract right 
to "peace of mind." So also it is to the right to protection from 
abuse of the liberty of free speech that the ground of action in 
Pasley v. Freeman, 3 T. E. 51, and Langridge v. Levy, 2 M. & W. 
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porter's act in locking the door was a wrongful or negli- 
gent act or not. And it is doubtless in this sense of 
abstract right that Lord Brampton, speaking of the above 

519, is to be referred; a right which may ultimately turn on the 
abstract notion of safety of the person or the wider ground of 
preservation of individual security, according to the circumstances 
of infringement. It was doubtless in the same sense of abstract 
right that Wright, J., said in Wilkinson v. Downton, 1897, 2 Q,. B. 61, 
that the plaintiff's right to safety had been infringed. Note that in 
that case the statements made were (1) wilful; (2) false ; (3) reasonably 
calculated to prejudice the health of the plaintiff to whom they were 
made. Where, therefore, the law recognizes no private particular 
right, it is not enough to constitute an injuria to show that an 
abstract "right" (so-called) has been or appears to have been 
"infringed," e.g., that a man's liberty of mind has been affected, 
operated upon, or even restrained ; it must be shown that the line 
of conduct embarked upon is unlawful, that the liberty has been 
invaded by unlawful means, and in order to ascertain whether those 
means are unlawful it is always necessary to consider the historical 
character and limits, according to such authorities as may exist, of 
the means alleged to be unlawful. 

The question of the coercion of the Glengall Company was unfor- 
tunately not fully considered in the case of Allen v. Flood, because . 
the plaintiffs raised the point too late, and it is true that the House 
of Lords did not decide that there was no private particular right 
to liberty of the mind, except (by logical inference from the case) in 
the sense that such liberty must not be invaded by unlawful means. 

But it is not difficult to infer what the views of the majority were The question 
in this respect. And indeed, to lay down that, whenever a man's °^ coercion in 
mind is affected by the conduct of another or others, so as to ^ 00 ^ 
virtually compel him. to do that which he would not otherwise have 
done, such conduct is necessarily wrongful, seems indeed to be far 
too wide a proposition. It is not enough, it is contended, to con- 
stitute legal coercion, that a man's volition should be influenced to 
such an extent as to render it likely that he will yield to that influ- 
ence ; the means used to influence him must be themselves unlawful. 
There must surely be an external limit to intimidation, and that 
limit is clearly indicated by the judges in Walsby v. Anley (see 
p. 132), namely, that a, threat to be unlawful must consist of a 
representation that something in itself at least unlawful will be 
done. A threat to be unlawful must, it is submitted, be a threat 
of an act in itself at least unlawful. It must, further, of course, be 
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series of dicta, said, in Quinn v. Leathern, a case, be it 
observed, involving coercion and injury by combined action, 
"lam not aware that these rights have ever been seriously 
questioned" (g). Lord Herschell's words in Allen v. 
Flood (h) on the subject of coercion of the mind are 
directly in point. "It is undeniable that the terms 
'threat,' 'coercion,' or even 'intimidation,' are often 
applied in popular language to utterances which are quite 
lawful, and which give rise to no liability, either civil or 
criminal. They mean no more than this, that the so- 
called threat puts pressure, and perhaps extreme pressure, 
on the person to whom it is addressed to take a particular 
course. Of this, again, numberless instances might be 
given. Even then, if it can be said without abuse of 
language that the employers were ' intimidated and 
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reasonably capable of intimidating (see Threat, infra, where the 
authorities are collected). 

To sum up, then, in many cases the right violate d which gives a 
cause of action is a private particular right, e.g., to property, to fulfil- 
ment of a contract. In others the only private right infringed is the 
right to be protected from a breach of duty, which in turn is refer- 
able sometimes to a particular right, as in the case of trespass, some- 
times to a mere abstract light of some kind or other, e.g., to liberty 
of the body, of the mind, reputation, the right to have one's trading 
or social relationships, generally, respected by others; yet in all 
cases ultimately depending upon the broad abstract right of the 
individual to preservation of his interests, which is the mainstay of 
society, and the finality of the law. 

(g) 1901, A. 0. p. 525. It is not perhaps easy to explain why 
Lord Brampton should have commenced a lucid exposition of the 
doctrine of injurious conspiracy by a reference to these dicta which 
are usually cited to support a case of illegal coercion. 

Apart from this, his Lordship appears to have treated the case 
simply and purely as one of conspiracy to injure, not to coerce, and 
the case seems equally referable to the abstract right to have one's 
trading relations with others respected by all the world, as to the 
abstract right to liberty of mind. 

(h) 1898, A. 0. p. 129. 
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coerced' by the appellant, even if this be in a certain 
sense true, it by no means follows that he committed a 
wrong, or is under any legal liability for his act. Every- 
thing depends on the nature of the representation or state- 
ment by which the pressure was exercised." To cast 
upon, indeed, the person exercising moral compulsion on 
another's will in the matter of how he shall dispose of his 
labour or capital the onus in all cases of showing that what 
he does is lawful, seems very much like craving in aid, in 
order perhaps to do justice, a principle of law not sup- 
ported by direct or certain authority, yet obviously far- 
reaching in extent, so as thereby to attach the taint of 
illegality to acts not otherwise unlawful in themselves. 

It seems only reasonable to infer that if the majority 
of the House of Lords in Allen v. Flood had thought 
that such a general rule of an a priori character existed, 
some mention of it would have been made, at least by 
those judges who addressed themselves to the question of 
coercion and intimidation towards the Glengall Company. 

Lord Watson's language in Allen v. Flood is also Lord "Watson's 
significant. Speaking of the decision in Garret v. Taylor, coercion, 
the learned judge says, " I am not at present prepared 
to hold that threats of vexatious litigation, which might 
cause anxious apprehension in the minds of many, will 
in no circumstances amount to unlawful influence; but 
I entertain no doubt that these, when coupled with 
serious threats of personal violence going the length 
of mutilation or demembration, do, when the party 
threatened is overcome and yields to them, constitute 
legal coercion" (see also his Lordship's gloss upon the 
dicta of Holt, C. J., in Keeble v. Ilickeringill, ib. p. 102). 

It is possible also to glean some knowledge concerning 
his Lordship's views upon coercion from an earlier passage 
in his judgment, where in considering what would have 
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been the effect if the workmen instead of Allen had made 
the communication complained of, his Lordship says : 
" It was clearly for the benefit of the employers that they 
should know what would be, the result of their retaining 
in their service men to whom the majority of their work- 
men objected ; and the giving of such information did 
not, in my opinion, amount to coercion of the employers, 
who were in no proper sense coerced (h), but merely followed 
the course which they thought would be most conducive 
to their own interests " (ib. p. 99 ; see also the method 
of treatment adopted by the same judge in the Mogul 
Case on the question of withdrawal of the agents in that 
case (infra, p. 99). 
Dictum in R. On the other hand, there is the much-canvassed dictum 

y IJVlJ.'i.t.f. _ 

of Lord Bramwell (then Bramwell, B.) in R. v. Druitt, 
an extract of which is given above, and which continues 
as follows : " Generally speaking, the way in which people 
have endeavoured to control the operations of the minds 
of men has been by putting restraints on their bodies, 
and therefore we have not so many instances in which 
the liberty of the mind has been vindicated as has that 
of the body. Still, if anj' set of men agree amongst 
themselves to coerce that liberty of mind and thought 
by a compulsion and restraint, they are guilty of a 
criminal offence — namely, that of conspiracy against the 

(h) But the reason given by Lord Watson scarcely seems con- 
vincing. The waylaid traveller who parts with his watch to the armed 
highwayman follows the course he thinks most conducive to his own 
interests. So did Munce in Quinn v. Leathern. It seems idle to 
deny that the threat of a strike is not calculated to influence an 
employer's mind, so as to constrain him to a course of action. 

Was not, therefore, the real reason why the statement made by 
Allen was not wrongful, this (and one which the learned judge 
must be taken to have intended), that the strike which Allen said 
would take place, would have been, under the circumstances, 
lawful ? 
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liberty of mind and freedom of will of those towards whom 
they so conduct themselves. I am referring to coercion or 
compulsion, something that is unpleasant and annoying 
to the mind operated upon, and I lay it down as clear and 
undoubted law that if two or more persons agree that 
they will by such means co-operate together against that 
liberty they would be guilty of an indictable offence." 

"With regard to this dictum, great as is the authority of Its doubtful 
the judge responsible for it, it ought not to be overlooked 
that it was uttered in connection with an indictment for 
conspiracy to commit a crime (i), it was therefore obiter 
dictum even as regards the case itself; still less can it be 
regarded as applicable to acts of single individuals ; it has 
been criticized in its criminal bearing by lawyers of such 
eminence and repute as Mr. Justice Wright and the late 
Sir James Stephen, and finally was declared to be bad 
law by a specially constituted Court in Gibson v. Lawson ; 
apparently, however, on the special ground only that it 
did not admit sufficient force to the provisions of sect. 1 
of the Trade Union Act, 1871. It was again cited, it 
is true, at length by the Lord Chancellor and referred 
to by the late Mr. Justice North in Allen v. Flood (k), 
apparently, however, merely as expressing the general 
rationale or policy of the law ; but that the Lord Chan- 
cellor recognized the dearth of authority for regarding 
acts of coercion or obstruction as per se and apart from 
the means employed as acts involving "injuria," is 
sufficiently disclosed, it is thought, by his Lordship's 
observation immediately following the quotation. " It 
is said, indeed, that an action for the infringement of 

(i) The charge, which, was amply proved, was one of conspiracy 
to molest and obstruct by means of the picketing system. The case 
was clearly within the Act of 1825. 

(k) lb. pp. 39, 72. 
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such a right is a novelty ; but I do not concur that it is, 
or that if it were it would be a sufficient argument. The 
whole history of the action upon the case, from 13 Edw. I. 
c. 24, downwards, affirms the principle that where cases 
fall under the same right and require a like remedy, 
new precedents should be created." (In support of this, 
his Lordship then quoted a dictum of Ashhurst, J., in 
Pasley v. Freeman, 1789, 3 T. E. at p. 63.) 
Lord Bramp- In the same case we get an exposition of the doctrine 
tion in Allen from Lord Brampton (then Hawkins, J.) : " In my 
v. Flood. opinion," said the learned judge, "any menacing action 

or language, the influence of which no man of ordinary 
firmness or strength of mind can reasonably be expected 
to resist if used or employed with the intent to destroy 
the freedom of will in another, and to compel him through 
fear of such menaces to do that which it is not his will to 
do, and which being done is calculated to cause injury 
to him or some other person, amounts to an attempt to 
intimidate and coerce ; and if such attempt is successful, 
the object attained under such influence is attained by 
coercion, and the person wrongfully injured by it, whether 
in his person, property or rights, may sue the coercer for 
reparation in damages. Williams v. Bayley (1866, L. E. 
1 H. L. 200) is a fair example of such coercion in a civil 
case. That was a case where an agreement to pay money 
in respect of forged bills of exchange was set aside as 
having been obtained under fear of threats of a criminal 
prosecution for forgery of the son of the applicant. I need 
hardly say that in each particular case it is for the judge to 
say whether there is evidence of coercion, and if he thinks 
there is, then it is for the jury to say whether the wrongful 
acts or language charged were in fact done or spoken, 
and whether, subject to the direction of the judge, they 
amounted to coercion: Regina v. Walton, L. & C. 288." 
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It was, however, to this very exposition of the law as Considered, 
thus stated that the criticism of the late Lord Herschell 
quoted above was directed, and in any case, assuming 
it to be a correct exposition, some such modification 
or qualification as " without just cause or excuse " 
seems to be needed to render it complete. For the pro- 
position by itself seems wide enough to embrace the facts 
in the Mogul Case, where certain persons were in a manner 
coerced or influenced into doing something which they 
otherwise would not have done, viz., transferring their 
freights from the plaintiffs' vessels to the defendants, 
by reason of the threatened prospect of losing trade 
advantages coming from the defendants. At any rate 
the salesmen in Scottish Co-operative Society v. Glasgow 
Fleshers' Association (35 Scott. L. R. 645 ; cited with 
approval by Lord Lindley in Quinn v. Leathern) were 
certainly in a sense coerced into not dealing with the 
plaintiffs ; and there was a clear restraint of the liberty 
or freedom of the mind. Yet in neither case did an action 
lie. To state, however, that a man has a right to liberty 
of the mind, to freedom from pressure which no reason- 
able man can withstand, analogous to the right to liberty 
of the body, or any other right, and at the same time 
to say that an infringement of this right is excused by 
an egotistical or selfish intention to further one's own 
interests, seems anomalous and even grotesque. Again, 
to admit a limitation, however slight, upon the word 
"threat" or " coercion " is incompatible with the pro- 
position that a person has an absolute right to freedom and 
liberty of the mind, as to how he shall bestow his talents, 
his labour, and his capital. It seems to follow as a logical 
consequence that the abstract right to liberty of the 
mind is only infringed for the purposes of civil liability, 
where the act threatened is in itself an unlawful act. 
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As regards the authority of Williams v. Bayley (L. E. 1 - 
H. L. 200, 220 ; 35 L. J. Ch. 717), cited by Lord 
Brampton, it can hardly, of course, be regarded as a direct 
authority for more than a vei*y well-known proposition of 
law, viz., that an agreement for the purpose of stifling a 
criminal prosecution is void as tending to obstruct the 
course of public justice ; "a man," said Lord Westbury 
in that case, " may not make a trade of a felony." (As 
to R. v. Walton, see infra, p. 74.) 

It is significant, too, that in Leathern v. Quinn Lord 
Brampton, although he quotes at length the above series 
of dicta, appears to rest his judgment rather on the doc- 
trine of conspiracy to injure or to obstruct in trade than 
upon any element of coercion involved in the case. "The 
cause of action," said Lord Brampton in that case (1901, 
A. C. p. 525), "is not dependent upon coercion to break 
any particular contract or contracts, though such causes 
of action are introduced into the claim, but the real and 
substantive cause of action is an unlawful conspiracy to 
molest the plaintiff, a trader, in carrying on his business ;" 
and his Lordship subsequently proceeds to formulate and 
elaborate the doctrine of conspiracy to injure or harm 
another in his trade. 
Lord Lind- The need for some definite test for determining the 

the subject. exact point where legal pressure or influence ends and 
illegal coercion begins will present itself to every lawyer, 
but the difficulty which attends an attempt to define the 
legal limits of an abstract notion like coercion, without 
reference to the intrinsic illegality of the concrete methods 
adopted to effect it, seems to become, if one may say so, 
strikingly apparent upon an analysis of the judgment of 
Lord Lindley in Quinn v. Leathern. 

It must be remembered that the doctrine of conspiracy 
to injure, as expounded in Gregory v. Duke of Brunswick, 
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and solely relied upon by Lord Macnaghten in Quinn v. 
Leathern, as well as by Lord Justice Holmes, whose 
judgment was adopted by Lord Robertson in the House of 
Lords, was sufficient for the decision come to, and that 
no other judge in the House of Lords, except (perhaps) 
the Lord Chancellor, based his judgment upon the element 
of coercion involved in the case. Lord Justice Holmes, 
indeed, says this (I. R. 1898, Q. B. p. 776) : " The Lord 
Chief Justice was of opinion that unlawful intimidation and 
coercion were in contemplation. This question was not 
left to the jury ; and I doubt if there was evidence that 
anything was intended beyond withdrawing from Munce 
and Leathem's other customers union labour. The 
threats noticed by the Lord Chief Justice were not 
referable to this branch of the case ; and, under any 
circumstances, I am unable to regard them as of real 
importance. 

It will be advisable to quote Lord Lindley's judgment in 
extenso upon the question of coercion (I). The learned 

(I) Despite the remarks of Holmes, L. J., it may well be that 
there was illegal coercion in Leathern v. Quinn on the ground — 

(1) That there was a threat to Munce of an illegal act, scilicet, an 
unjustifiable combination to injure ; and 

(2) That such threat was reasonably calculated to intimidate; 
and 

(3) That the threat to Munce gave Leathern a cause of action on 
the principle of Tarleton v. M'Cfawley, Garret v. Taylor, &c. Note 
here that even on this aspect of the case the gist of the injuria 
ultimately turns on the question of injurious combination. 

But the method of reasoning adopted by Lord Lindley, to which 
objection is here respectfully taken, is one which the learned judge 
apparently adopted in Lyons v. Wilhins. Put shortly, that method 
seems to be somewhat as follows. His Lordship commences by 
laying down a right to liberty of the mind, which is no more than 
an abstract right. He then proceeds to show that pressure has been 
used upon a man's mind — a pressure which, in his Lordship's 
opinion, is tyrannical and unreasonable. The learned judge then 
proceeds to declare such pressure unlawful upon that ground, and 
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judge apparently considers the element of combination 
material only as an element in determining whether there 
was in fact coercion. His Lordship expressed himself as 
follows: "A threat to call men out given by a trade 
union official to an employer of men belonging to the 
union and willing to work with him is a form of coercion, 
intimidation, molestation, or annoyance to them and to 
him, very difficult to resist, and, to say the least, requiring 
justification. None was offered in this case. It is said 
that conduct which is not actionable on the part of one 
person cannot be actionable if it is that of several acting 
in concert. This may be so where many do no more 
than one is supposed to do. But numbers may annoy 
and coerce where one may not. Annoyance and coercion 
by many may be so intolerable as to become actionable 
and produce a result which one alone could not produce. 
I am aware of the difficulties which surround the law of 
conspiracy, both in its criminal and civil aspects ; and older 
views have been greatly and, if I may say so, most bene- 
ficially modified by the discussions and decisions in 
America and this country. Amongst the American cases 
I would refer especially to Vegelahn v. Guntner (167 
Mass. 92), where coercion by other means than violence 
or threats of it was held unlawful. In this country it is 
now settled by the decision of this House, in the case of 
the Mogul Steamship Company (1892, A. C. 45, and 23 
Q. B. D. 598), that no action for a conspiracy lies against 
persons who act in concert to damage another and do 

gives judgment for the plaintiff. The responsibility of judges upon 
the question of what is coercion is, it is submitted, limited and 
lightened by two considerations: (1) The coercion to be unlawful 
must be effected by means in itself unlawful, whether it be a threat 
conveyed by language or implied by conduct ; and (2) an unlawful 
threat (whether by language or conduct) consists of a threat of an 
act in itself, at least unlawful, reasonably calculated to coerce. 
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damage him, but who, at the same time, merely exercise 
their own rights and who infringe no rights of other 
people. Allen v. Flood emphasizes the same doctrine. 
The principle was strikingly illustrated in the Scottish 
Co-operative Society v. Glasgow Fleshers' Association (35 
Scottish Law Reporter, 645), which was referred to in 
the course of the argument. In this case some butchers 
induced some salesmen not to sell meat to the plaintiffs. 
The means employed were to threaten the salesmen that if 
they continued to sell meat to the plaintiffs they, the 
butchers, would not buy from the salesmen. There was 
nothing unlawful in this, and the learned judge held that 
the plaintiffs showed no cause of action, although the 
butchers' object was to prevent the plaintiffs from buying 
for co-operative societies in competition with themselves, 
and the defendants were acting in concert. The cardinal 
point of distinction between such cases and the present 
is that in them, although damage was intentionally 
inflicted on the plaintiffs, no one's right was infringed ; 
no wrongful act was committed; whilst in the present case 
the coercion of the plaintiff's customers and servants, and 
of the plaintiff through them, was an infringement of their 
liberty as well as his, and was wrongful both to them and 
also to him, as I have already endeavoured to show. 
Intentional damage which arises from the mere exercise 
of the rights of many is not, I apprehend, actionable by 
our law as now settled. To hold the contrary would be 
unduly to restrict the liberty of one set of persons in order 
to uphold the liberty of another set. According to our 
law, competition, with all its drawbacks, not only between 
individuals, but between associations, and between 
them and individuals, is permissible provided nobody's 
rights are infringed. The law is the same for all 
persons, whatever their callings ; it applies to masters 
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as well as to men ; the proviso, however, is all-im- 
portant, and it also applies to both, and limits the 
rights of those who combine to lock-out as well as 
the rights of those who strike. But coercion by 
threats open or disguised, not only of bodily harm, but 
of serious annoyance and damage, is prima, facie, at all 
events, a wrong inflicted on the persons coerced, and 
in considering whether coercion has been applied or 
not numbers cannot be disregarded " (1901, A. C. pp. 
538, 539, 540). 
Difficulties The last sentence seems to be the key to the whole 

langua»eused. passage ; and to indicate that the learned judge con- 
sidered that the difference between the Mogul Case, 
Allen v. Flood, and the Glasgow Fleshers' Case on the 
one hand, and Quinn v. Leathern on the other, was that 
in the former three cases there was no " threat of serious 
annoyance and damage," as in the latter case ; for 
certainly otherwise the statement that in those three 
cases no right was infringed and no wrongful act com- 
mitted, does not seem to carry the matter very much 
further ; seeing that in all those cases the question was 
whether any right had been infringed or any wrongful 
act committed. If this be the case, his Lordship must 
be taken to lay down that a threat of serious annoyance 
and damage is constituted where the damage threatened 
is to come from third persons at the instigation or pro- 
curement of the persons issuing the threat, as distin- 
guished from cases where the damage threatened is to 
come from the persons threatening ; a distinction for 
which, if intended to be positive and absolute in character, 
it is difficult to find any foundation in reason or support 
in authority. Consequently the real distinction between 
those cases depends not on the question of compulsion, 
but on the fact that in the cases cited the act threatened 
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■was justifiable; in the present case, not(m). It will be 
seen again that Lord Lindley's theory of conspiracj' not 
only admits the existence of a private right denied in 
Allen v. Flood, but takes no account of the doctrine laid 
down in Gregory v. Duke of Brunswick, and which in 
reality seems to have formed the basis or starting-point 
of the judgments in the Mogul Case, and that of Lord 
Macnaghten and others in Leathern v. Quinn, namely, 

(m) The principle adopted by Lord Lindley and Lord Shand in 
this case, that the element of combination is only material in law 
as a mere accidental feature of a particular case, in considering 
whether, speaking objectively, the purpose in view has been, or could 
be in fact carried out (in this case that of coercion), is ultimately 
opposed to the real grounds of judgment in Allen v. Flood. 

It seems to be the only instance on record where an attempt has 
been made in the House of Lords to engraft on to the law of England 
an admittedly imported rule of American jurisprudence. But it 
may be reasonably questioned whether the American doctrine of 
conspiracy is that which Lord Lindley apparently states it to be, 
namely, that the illegality of conspiracy depends upon the notion 
of combined pressure, as distinguished from that of combined injury ; 
and it is believed that it can hardly find anything like a general 
acceptance in this country. A ready answer seems to be furnished 
on a consideration of the facts in the Mogul Case. In that case 
pressure was brought to bear on the shippers by the defendants, 
who were a large, numerous, and powerful body acting in combina- 
tion. It is an incontrovertible fact that the shippers in that case 
were given the option of refusing to deal with the plaintiffs or 
losing considerable trade advantages offered them by the defen- 
dants. But it was held that the plaintiffs had no cause of action. 
Hence it follows that in considering whether the pressure used by 
a combination is unlawful, the law regards not numbers, but looks 
to the intrinsic nature of the instrument of pressure employed, and 
considers whether the conduct threatened is in its nature illegal or 
not. Once that conduct be found to be illegal, it then, but not till 
then, may become a, material question to inquire whether the 
persons whose minds were thus operated upon were not likely to 
be influenced by the numbers, the nature, and the extent of the 
' ' combination " brought to bear on them, so as to constitute an 
actual intimidation. Veyelalm v. Q-untner was a case of picketing. 
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that (apart from conspiracies to do acts unlawful in them- 
selves, i.e., not depending on the combination for their 
illegality) a combination having for its immediate object 
the hurt of another is prima, facie unlawful and needs to 
be justified for reasons recognized and approved by the 
law ; and consistently with this that the combination or 
concert in the Mogul Case and the Fleshers' Case was 
justifiable, videlicet, on the ground of trade competition. 

The doctrine of conspiracy to coerce in business, so 
far as it is known in any real or strict sense to the law 
and is supported by authority, will be treated hereafter 
under the head of interference in trade by combined 
action ; and on the whole it seems by no means certain 
that there is any general illegality attaching to the notion 
of coercion, pressure, or compulsion when exercised by 
a single individual, apart from the intrinsic illegality 
of the means employed ; nor is there any absolute right 
to liberty in trade known to the law, but only a right to 
freedom from restraint by means of so serious a character 
as to be constituted illegal by the law. 

Hence the notion of coercion or compulsion effected 
by a single individual becomes divested of its importance, 
and the whole discussion upon this branch of the subject 
centres upon the legal significance of the terms unlawful 
threat and intimidation. 

It is, however, undesirable to leave the judgment of 
Lord Lindley in Quinn v. Leathern without indicating 
what are the points in his Lordship's reasoning which 
are open to attack, as being, inter alia, directly incon- 
sistent with the principles of Allen v. Flood. 

In the first place, his Lordship uses the word "liberty" 
without distinction, equally as connoting the supposed 
general right to carry on one's trade or calling without 
disturbance, as also to signify its strict meaning of right 
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to freedom from compulsion or restraint. There is of 
course a vast difference between the two. Five out 
of six judges forming the majority in Allen v. Flood 
repudiated the doctrine of a general right to carry on , 
one's trade without disturbance, molestation, or damage, 
not effected by combined action («), constituting that the 
basis of their judgments ; and they have only left 
untouched the general right to freedom from restraint 
in the disposal of labour and capital, if there be any 
such general right. Lord Lindley, however, says, " A 
person's liberty or right to deal with others is nugatory 
unless they are at liberty to deal with him if they choose 
to do so. Any interference with their liberty to deal 
with him affects him." Here it is obvious that the 
" liberty " of the person first referred to, infringed by 
an attack upon the liberty of " others," maj' be of a 
different character to the liberty of those others which 
is infringed. All depends on the sense in which the 
word "liberty" is used. His Lordship proceeds, "If 
such interference is justifiable in point of law, he has 
no redress. . . . But if the interference is wrongful, 

(n) How very narrow and restricted such a right is, even where 
the damage be the result of combined action, if it be not directed 
to the injury of any particular individual, appears from the following 
language of Bowen, L. J., in the Mogul Case : "Lastly we are asked 
to hold the defendants' conference or association illegal, as being in 
restraint of trade. The term ' illegal ' here is a misleading one. 
Contracts, as they are called, in restraint of trade are not, in my 
opinion, illegal in any sense except that the law will not enforce 
them. It does not prohibit the making of such contracts — it merely 
declines, after they have been made, to recognize their validity. 
The law considers the disadvantage so imposed upon the contract 
a sufficient shelter to the public. The language of Mr. Justice 
Crompton in Hilton v. Echersley (6 E. & B. 47) is, I think, not to 
be supported. No action at common law will lie, or ever has lain, 
against any individual for entering into a contract merely because 
it is in restraint of trade." 

L.T.U. 
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and is intended to damage a third person, and he is 
damaged in fact — in other words, if he is wrongfully 
and intentionally struck at through others, and is 
thereby damnified, the whole aspect of the case is 
changed : the wrong done to others reaches him, his 
rights are infringed although indirectly, and damage to 
him is not remote or unforeseen, but is the direct con- 
sequence of what has been done." The accuracy of 
his Lordship's exposition is undeniable as far as it 
amounts to this, that if X. wrongfully places restraint 
upon the liberty of Y. to deal with Z. as he pleases, Z. has 
Freedom from a right of action. Note, however, that it is Y.'s liberty 
freedom from which has been restrained; Z.'s liberty has not, properly 
molestation in S p e aking, been restrained. He has been obstructed or 
guished. molested in his trade, but he has not been coerced as 

Y. has. In what immediately follows, however, the 
learned judge appears to shift his ground and applies 
the principle to cases not susceptible of it; where the 
" liberty " so called of the plaintiff which has been 
assailed, is not his freedom of action, but his so-called 
right to freedom from disturbance or molestation. Thus 
he continues, " The cases collected in the old books on 
actions on the case, and the illustrations given by the 
late Lord Justice Bowen in his admirable judgment in 
the Mogul Steamship Company's Case (23 Q. B. D. 613 
and 614), may be referred to in support of the foregoing 
conclusion, and I do not understand the decision in 
Allen v. Flood to be opposed to it. If the above 
reasoning is correct, Lumley v. Gye (2 E. & B. 216) was 
rightly decided, as I am of opinion it clearly was." 

Now in Lumley v. Gye there was no restraint of the 
liberty of anybody, either of Miss Wagner or the plaintiff, 
who was, however, obstructed in his calling, and wrong- 
fully so obstructed, because his contractual relations 
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with Miss Wagner had been (as Lord Macnaghten said 
in Quinn v. Leathern) "knowingly interfered with." 

Nor in any other of the cases referred to by Lord 
Lindley was there any restraint upon the liberty of the 
plaintiff, but only (in some of them) upon the person 
induced to do to the plaintiff what was in fact, qua such 
person and the plaintiff, lawful {e.g., Garret v. Taylor ; 
Tarletoh v. McGaivley). 

Later on in his judgment his Lordship apparently 
uses the term liberty again in both senses interchange- 
ably and without distinction. " The remaining question 
is whether such contract infringed the plaintiff's rights 
so as to give him a cause of action. In my opinion it 
plainly did. The defendants were doing a great deal 
more than exercising their own rights : they were dic- 
tating to the plaintiff and (o) his customers and servants 
what they were to do. The defendants were violating 
their duty to the plaintiff and (o) his customers and 
servants, which was to leave them in the undisturbed 
liberty of acting as they had a perfect right to do. What 
is the legal justification or excuse for such conduct ? None 
is alleged, and none can be found. This violation of duty 
by the defendants resulted in damage to the plaintiff ; not 
remote, but immediate and intended. The intention to 
injure the plaintiff negatives- all excuses and disposes of 
any question of remoteness of damage." 

It is to be observed that in the case before his Lord- 
ship it was not the plaintiff Leathern who was coerced ; it 
was Munce. Leathern stood firm ; consequently the 
damage suffered by Leathern was not referable to the 
threats uttered to Leathern, whatever they were, but to 
threats uttered to and the coercion of Munce alone. 
Leathern was obstructed and injured in his trade, but he 

(o) The word is italicized by the writer. 

F 2 
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was not coerced. Hence it is obvious that the fact that 
the defendants were " dictating to " the plaintiff " what 
he was to do, and were violating their duty to " the 
plaintiff, " which was to leave him in the undisturbed 
liberty of acting as he had a perfect right to do," was 
foreign to the case submitted for his Lordship's considera- 
tion. Again his Lordship says, " The intention to 
injure the plaintiff negatives all excuses." This must 
not, it is apprehended, be understood to mean (even on 
the assumption that conspiracy, as Lord Lindiey con- 
siders, is only material as evidence of the fact of 
successful coercion or accomplishment of some other 
object) that whether pressure amounts to illegal coercion 
Rule in or not, may depend on a question of intention (p) . If 

Taylor. A. beat, or libel, or use unlawful threats to B. so that he is 

deterred from entering into contracts with C, then, 
according to the authorities as explained by Lord 
Watson in Allen v. Flood, if A.'s intention is to injure 
C, C. has a right of action against A., because of the 
wrongful act to B., the necessary result of which, as A. 
knows, is to injure C. If A.'s intention is to further his 
own interests in trade or labour competition, that will 
not excuse his act in any case as against B., or even qua, 
C, that is, if he knew that it would injure C. The 
intention to injure, or rather the knowledge that the act 

(p) So also at p. 538 his Lordship says: "A threat to call men 
out given by a trade union official to an employer of men belonging 
to the union, and willing to work with him, is a, form of coercion, 
intimidation, molestation, or annoyance to them, and to him very 
difficult to resist, and, tb say the least, requiring justification. 
None was offered in this case." If the conduct complained of had 
consisted of assault or trespass, it would have been a truism to 
describe it as " unjustifiable," except in regard to legally possible 
grounds of justification. But trade competition, it is submitted, 
is not a lawful excuse for illegal coercion except in the sense that 
it may excuse an injurious combination, the subject of a threat. 
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will injure C, prevents the damage suffered by C. from 

being too remote, and constitutes it actionable so far as C. 

is concerned, but does nothing towards constituting A.'s 

act unlawful, for it is so ex hypothesi. And as connoting 

a reason for conduct, such intention is wholly immaterial. 

This was the very point dealt with by Lord Watson Intention can- 

^ . not constitute 

in Allen v. Flood (1898, A. C. p. 97), when he said : illegality. 

("According to the decision in Lumley v. Gye(q)), a 
(q) Lord Watson seems scarcely accurate here, and also at p. 96, in 
quoting Lumley v. Gye for the proposition laid down. The learned 
judge evidently had cases like Garret v. Taylor and Tarleton v. 
McGawley in mind. Elsewhere in his judgment, as pointed out by 
Lord Macnaghten in Quinn v. Leathern, he quotes Lumley v. Oye 
as an authority for the doctrine of conspiracy to injure, when, 
probably, he was thinking of Gregory v. Duke of Brunswick. 
The slip seems only of a clerical character, and does not in any 
way impair the admirably- reasoned judgment of the very learned 
and distinguished judge. Apart from this, the strictures passed 
upon Lord Watson's judgment by O'Brien, J., in Leathern v. Quinn 
(1899, 2 I. E. Q. B. 691) seem unfounded, and the somewhat enig- 
matical phrase, ' ' the malice and the right are not vested in the 
same person," can hardly be regarded as throwing a flood of light 
upon the question. This, it is explained, meets the argument that 
the law cannot " enter into a man's mind " ; by which, of course> 
is meant the proposition that the law cannot in general judge of 
the illegality of an act by its motive. But the question would still 
remain, Is A.'s abstract right to protection from molestation in 
trade invaded by B. merely persuading 0. not to contract with A. ? 
And the answer given in Allen v. Flood was in the negative, for the 
following reasons, which would seem sufficiently convincing : 

(1) No case appears in the books where such conduct has been 
held unlawful ; and the doctrine was unknown to the Court in 
Lumley v. Gye. 

(2) The point that the mere procurement not to contract is 
not per se wrongful, was expressly decided in Rogers v. Rajendro 
Butt (see per Wright, J., 1898, A. 0. 63). On the other hand, to 
say that the infliction of damage upon a man's trade with an 
injurious intent is wrongful and actionable, is to admit an excep- 
tion to the principle of Stevenson v. Newnham (ubi supra) in cases 
of trade interference by a single individual. Before Allen v. Flood 
such an exception seems to have been recognized by Lord Bowen 
and a certain proportion of the profession generally. 
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person who by illegal means, that is, means which in 
themselves are in the nature of civil wrongs, procures 
the lawful act of another, which act is calculated to injure, 
and does injure a third party, commits a wrong for which 
he may be made answerable. So long as the word 
' means ' is understood in its natural and proper sense, that 
rule appears to me to be intelligible ; but I am altogether 
unable to appreciate the loose logic which confounds 
internal feelings with outward acts, and treats the motive 
of the action as one of the means employed by him." 
Conduct It may be observed here as a curious instance of the 

two subsisting possible combination or merger of two grounds of action 
grounds. j n one individual, arising out of the same set of facts, 

that if A. beat or libel or do any other wrongful act to B., 
so that he is deterred from performing his existing con- 
tract with C, A.'s intention being to damage C, C. would 
have a ground of action upon two distinct subsisting 
grounds ; namely, not only upon the principle of Garret 
v. Taylor and Tarleton v. McGaivley, but also on the 
principle oiLumley v. Gye (see per Erie, J., 2 E. & B. at 
p. 233) . [Note : The principles of Garret v. Taylor, &c, on 
the one hand, and again of Lumley v. Gye on the other, 
are respectively to be distinguished from the ground of 
the actio per quod servitium amisit (cf. per Lord Kenyon 
in Fores v. Wilson (1 Peake, N. P. C. 55), referred to in 
Lumley v. Gye).] On the other hand, if A. beat or libel 
B. and neither knows nor, perhaps, ought to have 
known (r) that the effect will prevent B. from performing 
his contract with C, C. has no right of action (Ashley v. 
Harrison, Peake, N. P. C. 194 ; S. C. 1 Esp. N. P. C. 48 ; 
Taylor v. Ncri, Esp. N. P. C. 386, referred to in Lumley 
v. Gye). 

(r) See p. 17, n. 
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THREAT AND INTIMIDATION. 



In the judgments of the Lord Chancellor and Lord 
Brampton in the two recent cases named, and of Lord 
Lindley in the latter of them, indications are to be dis- 
covered of a tendency to push the meaning of unlawful threat 
to limits beyond those hitherto recognized by the Courts. 

The positive limits of threat and intimidation, it must Present un- 
be confessed, cannot yet be indicated with absolute cer- 
tainty. A threat of violence to the person is, of course, 
unlawful, and in itself renders the person threatening 
liable to be bound over to keep the peace (2 Hawkins, 
P. C. bk. v. c. 60, s. 6). It is equally certain that a 
threat of violence to property is unlawful in the sense of 
constituting an injuria for the purposes of a civil action 
(seeder Lord Herschell, 1898, A. C. p. 128). 

Beyond this it seems, although not impossible, at least 
unsafe, at present to positively define the limits of 
" unlawful threat " (a). It seems certainly possible, from 
a comparison of decided cases, to define it negatively — 
to state what it is not. 

Under the repealed 6 Geo. IV. c. 129, it was held in EuleiuiJ. v. 
Walsby v. Anley (6), by three judges (Cockburn, C. J., walsby™ 
Crompton and Hill, J J.) that to constitute a "threat" Anle V- 
within the Act it was necessary that there should be a 
threat of something in itself at least unlawful. This 
proposition, which seems attributable to considerations of 

(a) A probably correct definition may be gathered from p. 78. 
(6) 30 L. J. M. C. 121 ; and see B. v. Perham, 5 H. & E. 30. 
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sound sense, appears to be equally true now of threat in 
general, and also of the offence of intimidation as con- 
stituted by the Conspiracy and Protection of Property 
Act, 1883, s. 7. 

From the case of Judge v. Bennett (c), as explained by 
Ma the w, L. J. (then J.), jn Gibson v. Lawson (d), it 
would appear that every threat of an act punishable as an 
offence with intent to prevent another from doing what 
he has a right to do is intimidation, if its effect is to 
make the person threatened reasonably afraid. In that 
case a threat to " picket " was held to be " intimidation " 
within the meaning of sect. 7 of the Act, if it in fact causes 
fear. It is true that the judgments in that case, which 
are somewhat loosely expressed or else not too well 
reported, favour the notion that the judges (Stephen, J., 
and the late Master of the Eolls, A. L. Smith (then J.)) 
by "fear" meant fear of something not necessarily 
amounting to physical violence, but including the fear 
of impending evil of any kind. However, in Gibson v. 
Lawson, Lord Justice Mathew in the course of the argu- 
ment said, " That case {Judge v. Bennett) would seem 
merely to have decided that a threat to do something 
specifically prohibited by the statute, if it in fact 
intimidates, is intimidation." 

In Gibson v. Lawson and Curran v. Treleaven (e), cases 
decided by a specially constituted Court consisting of 

(c) 1887, 52 J. P. 247. 

(d) 1891, 2 Q. B. 545. 

(e) lb. The law as thus laid down was followed in Peto v. 
Apperley, 35 S. J. 792; and Haile v. Lillingston, ib., 55 J. P. 676; 
and the same principle appears to have been made the basis of .the 
decision in Salmon v. Carter, 35 S. J. 761. Indeed, but for certain 
dicta of Lord Halsbury and Lord Brampton in Allen v. Flood, 
and Lord Lindley in Quinn v. Leathern, the law would seem to be 
settled in this respect. 
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five judges (Lord Coleridge, C. J., Mathew, A. L. 
Smith, Cave, and Charles, JJ.), the proposition that 
intimidation must consist of a threat to do something at 
least unlawful, seems to have been the ratio decidendi 
of the case ; the Court also expressing a view that there 
was much to be said for intimidation being limited to 
threats of personal violence (/). In both cases the act 
threatened was a strike against an employer. In 
Gibson v. Lawson the person threatened was an employee 
whom a trade union wished to leave his own union and 
join theirs, and to compel him to do so by engendering 
the fear of dismissal, consequent on a strike ; whereas 
in Curran v. Treleaven the person threatened was the 
employer himself, in order to compel him not to employ 
non-union men. In both cases the Court appear to have 
held that the act threatened was not criminal, and that, 
therefore, there was no case of " intimidation." 

These are, indeed, cases of criminal charges, but the Civil cases. 
authorities are at least consistent with, and in many cases 
support, this limitation of unlawful threat as constituting a 
ground for a civil action. In every case the illegal menace 
charged will be found to consist of a threat to do some- 
thing in itself unlawful, or else is placed in juxtaposition 
with terms denoting violence, so as to leave no doubt 
as to the nature of the threat intended to be expressed. 

Thus in 9 Hen. VII., 7 pi. 4, menaces " de vita et Precedents. 
mutilatione membrorum " are charged (and see Eastell's 
Entries, 661, 662) ; in 21 Hen. VI., 26 pi. 9, the charge 
is " manassavit vulneravit et verberavit." In' Garret v. Garretv. 
Taylor (g) the declaration runs " minas de vita et de 
•mutilatione membrorum suorum et bonorum devastatione 

(/) This view is probably, since Quinn v. Leathern, to be regarded 
as exploded. 

(jO Oro. Jac. 561; 2 Holies Eeports, 162. 
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per diversas sectas legis dedit." Lord Watson's language 
upon this case has already been quoted {vide p. 53, swpra). 
To set the law -wrongfully in motion, as threatened by the 
defendant in the case considered, would, it is apprehended, 
have at least been punishable as a contempt tending to 
the abuse of public justice (see 2 Hawkins, Pleas of the 
Crown, c. 22, ss. 38, 39, 41, and 42, where the illustra- 
tions given of abuse of the process of the Courts are 
indistinguishable in their principle from the present). 

The decisions which give the widest meaning possible 
to " menace " for the purpose of constituting the crime 
of demanding money or property by menaces, such as 
JR. v. Walton (h) and R. v. Tomlinson (i), do not seem 
applicable to the present position, inasmuch as the 
offence is one created by statute, and the gist of it 
consists in attempting to obtain property of another by 
depriving him of his volition. 

Assuming, then, that " threat " to be unlawful must be 
a threat of something in itself -unlawful, the meditated 
action of the ironworkers in Allen v. Flood would have had 
to be unlawful, on the hypothesis of fact assumed by the 
majority, that Allen only informed the Glengall Company 
of the contemplated strike, and did not state that he 
personally would call them out. And it was emphatically 
stated by several of the judges {e.g., Lords Herschell and 
Macnaghten) in the House of Lords who assumed that 
hypothesis, and indeed it was apparently conceded on all 
sides, that the ironworkers were at perfect liberty to strike 
against theTetaining of Flood and Halkett in their employ- 
ment (/c) ; hence the reasoning underlying that statement 



(h) L. & 0. 288. 
(i) 1895, 1 Q. B. 706. 

(k) Whether, however, this be so since Quinn v. Leathern, quaere; ■ 
at least, if the men acted out of ill-will. 
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seems, in reality, to be based upon a limitation of " unlawful 
threat" identical with that now under consideration. 

Again, on the contrary supposition that Allen in fact On the other, 
stated that he would call the men out, according to the 
limitation above suggested, calling men out when they 
do not want to strike must be itself unlawful to have 
rendered Allen's conduct an unlawful threat ; but Lord 
Herschell expressly said that it was as lawful for Allen 
to call out the men as for the men to strike on their own 
initiative (1898, A. C. at p. 129) : " I cannot doubt . . . 
that the appellant or the authorities of the union would 
equally have acted within his or their rights if he or they 
had called the men out." 

Lord Macnaghten is apparently of the same opinion 
(ib., p. 146) : "Allen said . . . if Flood and Taylor were 
continued on the job, the iron men would come off work 
or be called out. Mr. Halkett (the managing director of 
the Glengall Company) could not say which expression 
was used. He thought they came to the same thing, and 
I must say I think so too." 

Lord Lindley is, however, in direct conflict with Lord Conflict of 

Herschell upon this point. "I am aware," says the 

learned judge, in Quinn v. Leathern (1901, A. C. p. 537), 

"that in Allen v. Flood Lord Herschell (1898, A. C. 

pp. 128 & 138, sic) expressed his opinion to be that it 

was immaterial whether Allen said he would call the men 

out or not. This may have been so in that particular 

case, as there was evidence that Allen had no power to 

call out the men, and the men had determined to strike 

before Allen had anything to do with the matter (I). 

(I) It is difficult to see how the extent of the authority vested in 
Allen affected the question of whether Allen's conduct was an 
illegal threat or not. The persons threatened (i.e., the Glengall 
Company) could not be expected to have cognizance of the internal 
constitution of the trade union (the Boiler Makers' Society). 
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But if Lord Herschell meant to say that, as a matter of 
law, there is no difference between giving information that 
men will strike, and making them strike, or threatening 
to make them strike, by calling them out when they do 
not want to strike, I am unable to concur with him." 

It is certainly difficult, however, to discover any ground 
upon which illegality can be affixed to such conduct 
on the part of a single individual unless the strike 
threatened be illegal. The men in such a case could 
hardly be said to be coerced ; for they presumably agreed 
to abide by the rules of the trade union, when they joined 
it, and to obey their leaders. As Lord Herschell said 
(p. 129) in the same passage : " They (the men) were 
members of the union. It was for them to determine 
whether they would become so or not, and whether they 
would follow or not follow the instructions of its autho- 
rities, though, no doubt, if they refused to obey any 
instructions which under the rules of the union it was 
competent for the authorities to give, they might have 
lost the benefits they derived from membership." And 
whether a strike is lawful or not would appear to depend, 
since Quinn v. Leathern, on the character of the purpose in 
view. The case of Lyons v. Wilkins (vide p. 117, infra.), 
which is, perhaps, the nearest case, is of course distinguish- 
able from the case put by Lord Lindley by reason of the 
element of combination present, the immediate purpose of 
which was to injure the plaintiff; although Lord Lindley 
(then L. J.) seems to have based his judgment in that 
case, in which he took part, consistently with his present 
expressed views, upon the ground of "tyranny." 

R. v. Rowlands may also be distinguished on the same 
ground, besides the fact that in that case the persons 
induced to strike do not appear to have been members of 
the defendants' union. At the same time, the legal value 
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of the decision itself in Allen v. Flood, with reference to 
the meaning and extent of "threat," is, it seems (see the 
Lord Chancellor's judgment in Quinn v. Leathern), con- 
siderably diminished by reason of the two different 
hypotheses of fact already noticed, as to whether Allen 
said the men would strike or be called out, each of which 
assumptions respectively were variously entertained by 
the judges in the House of Lords. Some weight, how- 
ever, must be attached to the above-quoted expressions 
of opinion of Lords Herschell and Macnaghten, which 
may, therefore, be set against that of Lord Lindley upon 
the point. 

The case in Leathern v. Quinn was, however, of a Leathern v. 
different complexion, as the threats employed there, both ^Xrent & 
to Munce and to Leathern, were of unlawful conduct, complexion, 
namely, of a combined movement with the express purpose 
of injuring another without just excuse (unlawful con- 
spiracy) ; and the Lord Chancellor based his decision on 
the ground of " conspiracy and threats carried into execu- 
tion " (m). But as the unlawfulness of the threat in this 
case depended, according to his Lordship's own view, at 
least as thus expressed, upon the unlawfulness of the 
conduct carried out, and as it was only the threats to 
Leathern which were carried out, and not those offered to 
Munce, it would seem possible that the gist of the injuria, 
and consequently of the action, really depended, even in 
his Lordship's opinion, ultimately upon the element of 
conspiracy (m). This limitation to the word " threat " is 

(m) This seems to have been the phrase actually used by his 
Lordship ; see the Law Journal Eeport and the Times Law Eeport 
of the case. 

(re) This is supported to some extent by the recognition accorded 
by his Lordship to Gregory v. Duke of Brunswick during the course 
of the argument; and the following passage in his Lordship's 
judgment : " Eightly or wrongly, the theory upon which judgment 
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equally consistent with the expression appearing in the 
Law Eeports (1901, A. C. 507), "conspiracy, threats, and 
threats carried into execution." The question whether 
language or conduct is reasonably capable of destroying 
the volition of another must, it is apprehended, always 
depend on the particular circumstances of each case. 
But it is submitted that, unless some external limit, such 
as that suggested in R. v. Perham and Walsby v. Anley 
be recognized, to relegate the question of what is and what 
is not an unlawful threat or coercion to the idiosyncrasies 
of particular judges who have to try each particlar case, 
would be a highly dangerous doctrine. "No one," as 
Lord Herschell said in a somewhat similar connection, 
" would know what his rights were." The general views 
concerning threat here contended for seem to be supported 
also by the manner in which Lord Watson deals with the 
question of the threats of dismissal to the agents in the 
Mogul Case (see p. 99). 

Unlawful threat may probably therefore be defined 
as the threat of an act in itself unlawful, reasonably 
calculated to constrain the person threatened to a 
particular course of conduct, and the same may be 
said of the statutory offence of intimidation, substituting, 
perhaps, the word " criminal " for " unlawful." 



Summary of Contents of Foregoing Chapters. 



No less than four tests (quite apart from the 



Conclusion 
upon the fore- 
going three priori doctrine concerning the right of liberty in trade 

advocated by Lord Lindley) have been suggested for 

was pronounced in that case is one whereby the present is shown 
to be one which, the majority of this House would have held to be 
a case of actionable injury inflicted without any excuse whatever " 
(1901, A. C. 507). His Lordship's personal views, however, on 
the limits and extent of unlawful threat may be gathered from his 
judgment in Allen v. Flood. 
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fixing the standard of unlawful obstruction, molestation, 
or interference in another's trade effected by a single 
individual : — 

1. Personal malice (in the strict sense of the term). — Ul-will. 
This test has been once and for all repudiated in Allen v. 
Flood ; but it appears that this element is one which may 

be taken into account in cases of injury by combined 
action, so far as evidence of it may furnish a clue as to 
intention (see infra., p. 94). 

2. Predominating intention or purpose to injure. — Design. 
Whether, in spite of the dicta of Lord Shand in Quinn v. 
Leathern and Allen v. Flood, this test can be regarded as 
sound (except in cases of combination), in view of the 
judgments of the majority in Allen v. Flood, is open to 
grave doubt, almost amounting to a certainty. It is true 

that Allen v. Flood cannot, strictly speaking, be regarded 
as a binding authority for more than that upon which 
Lord Shand and the rest of the majority of the House of 
Lords were agreed, namely, that Allen's conduct was not 
actionable ; still the Lord Chancellor's own words in 
Allen v. Flood (1898, A. C. at p. 76) may be quoted 
with advantage, as being equally applicable in this con- 
nection: "I must, for my own part, disclaim the idea 
that you can get rid of observations such as these in the 
learned judge's judgment (o) by saying that they are 
obiter. Of course, one is familar with the observation 
that such and such an opinion, expressed by a learned 
judge, was not necessary for the decision of the case. 
But where a distinction is being drawn between what is 
lawful and what is not, and where, as in this case, 
the observations form part of the reasoning by which 
the conclusion is arrived at, it appears to me that, 
whichever way the decision may be, one part of the 
(o) That of Lord Justice Bowen in the Mogul Case. 
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judgment is as much an authoritative exposition of 

the law as the other." 

Fairness or 3. Another test is that of "fairness," suggested by 

reasonable- ^^ ^ . q ^^ y _ ^^ ^^ A Q &j . p ^ ffig 

Lordship expressed the view that interference in trade is 
actionable if it be done "by such means and with such a 
disregard of his neighbour as no honest or fair-minded 
man ought to resort to." This ground of distinction, 
whatever there is to be said in its favour, does not seem 
to have been adopted by any other judge, and it appears 
to have been impliedly discounted by the House of 
Lords. Lord Herschell, indeed, expressly condemned 
it (1898, A. C. p. 119) on the ground that "there is here 
room for infinite differences of opinion." 

It can hardly, however, be regarded as finally exploded 
by Allen v. Flood, inasmuch as some of the utterances of 
Lord Lindley in Quinn v. Leathern, with reference to the 
doctrine of coercion, are, it is thought, referable in the 
last resort to some such standard. 
True test. 4. The fourth and last test is that adopted by the 

majority of the House of Lords in Allen v. Flood 
(excluding Lord Shand), and which fixes solely on the 
intrinsic illegality (on other grounds than the mere fact 
of interference, or the injurious character of the purpose 
in view) of the means by which the obstruction is 
effected. 

If A. requests B., a customer of C, not to deal with him, 
or (C. being a private person and not a trader) not to 
enter into contracts of any kind with him, C. has no right 
of action, according to five judges in the House of Lords, 
out of a majority of six, in Allen v. Flood. According to 
the expressed views of Lord Shand and Lord Lindley in 
Quinn v. Leathern, there is some reason, perhaps, for 
supposing that if such a case were taken up to the House 
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of Lords, and the question re-opened, the opinions of the 
five judges who formed the majority in Allen v. Flood 
might be reversed, and that C. would be given a cause of 
action, on the ground, not of interference in trade, but 
that A. had wilfully tampered with, interfered, obstructed, 
or hindered C. in his prospective dealings or relationship 
with others. 

If this were declared to be the law, as seems possible, 
"molestation" would have to be treated much in the 
same way as libel or slander, not only as regards the 
question of privilege, but, logically speaking, as regards 
the exclusion of privilege by proof of malicious motive. 

How novel such a view of the law would be is evidenced 
on a consideration of Rogers v. Rajendro Dutt {supra, 
p. 3). That case would have to be supported on 
the ground of privilege or justification involved in the 
position of a government official acting in the interests 
of the government, whereas such a point was nowhere 
definitely raised in the case. 

Such a general view seems to be shared by Lord Shand 
and Lord Lindley, except that the former judge would 
exclude considerations of motive, which are so often 
material in actions of libel and slander ; an exclusion 
which would seem to lead to some curious and anomalous 
results. 

The five judges referred to appear to have based their 
objections to this view solely upon the absence of 
authority. 

It might also be reasonably predicted that, if this were 
the law, the litigious business of the Courts would be 
enormously increased, a reason which can scarcely perhaps 
in itself be regarded as a sufficient objection. 
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INTERFERENCE IN TRADE BY COMBINED ACTION. 

Where, however, the conduct not of a single individual 
is in question, but the preconcerted acts of a number of 
persons acting in combination, the whole complexion of 
the matter is changed, and the discussion is removed to 
an entirely fresh arena. Fundamentally different prin- 
. ciples are allowed to prevail which hitherto have not been 
applicable. 

Here the unlawful element which can per se constitute 
an interference in trade unlawful is the element of con- 
spiracy ; and the principle underlying this branch of the 
law seems to be accurately stated by the proposition that 
intentional infliction of damage upon a man's trade by 
combined action is wrongful unless just cause or excuse 
can be found for it (a). Furthermore, such conduct, if not 



(a) The illegality residing in combined action of an injurious 
character is thus explained by Lord Brampton in Quinn v. Leathern 
(1901, A. 0. 530) : " A number of actions and things not in them- 
selves actionable or unlawful if done separately without conspiracy 
may, with conspiracy, become dangerous and alarming, just as a 
grain of gunpowder is harmless, but a pound may be highly 
destructive, or the administration of one grain of a particular drug 
may be most beneficial as a medicine, but administered frequently 
and in large quantities with a view to harm may be fatal as a 
poison." Lord Lindley's conception of conspiracy (see p. 60) seems 
contrary to the overwhelming preponderance of authority, and to 
be exclusively shared by himself, Lord Shand, and Palles, C. B. 
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so excused by the law, is not only wrongful but criminal, 
unless indeed it come within the provisions of the Con- 
spiracy and Protection of Property Act, 1875 (&). 

The authorities on the whole show that personal or Part played 
/ t • • i c -ii \ by motive, 

private motive (as distinguished from ostensible purpose) 

is in the first instance not necessary to constitute an 

interference in trade by combined action unlawful. The 

primary test in these cases appears to be not whether the 

persons combining were actuated by feelings of personal 

animosity ; that element the law does not regard as one 

necessary to be proved in the first instance ; though it 

may in some cases become material as negativing just 

cause or excuse (c), much in the same way as proof of 



(6) 38 & 39 Vict. o. 86, s. 3. 

(c) I.e., as evidencing the real or predominating purpose with 
which the combination was formed. The paramount purpose 
of inflicting harm, presumed or actual, seems to be the gist of 
the illegality, where the conduct contemplated for the effecting 
of the object be lawful apart from combination. Procurement Procurement, 
must probably be distinguished from agreement. Thus, if A. 
procures or persuades B. to break his contract with C, or commit 
an actionable wrong towards him, A. and B., though they are in 
the position of joint wrongdoers (Lumley v. Gye, 2 E. & B. 216 ; 
Winsmore v. Oreenbank, Willes, 577), would not seem to he guilty 
of conspiracy. On the other hand, if A. and B. agree, promise Agreement, 
against promise, actus contra actum, that B. shall do these things, 
a different case is raised; the agreement raises the presumption 
of malice (in the sense of harmful intention). But though the 
means of effecting the harmful object be illegal in themselves apart 
from combination, such presumption, it seems, is rebuttable, qua a 
claim in conspiracy and probably an indictment, by showing a 
predominating intention to further the interests of the parties com- 
bining in the course of trade or labour competition. A fortiori, 
where the means contemplated are not so unlawful apart from the 
combination. Aliter, where the statement of claim, as framed, 
charges a joint or several tort. And it is apprehended that 
such presumption generally may he rebutted on proof of an 
entire absence altogether of a wilful intention to inflict harm 
of an appreciable nature; for if it were otherwise, two persons 

62 



means. 



84 INTERFERENCE IN TRADE BY COMBINED ACTION. 

malice may rebut privilege in cases of defamation. Given 
a combination, the object of which is calculated in the 
ordinary course of events to injure a particular individual, 
and which in the result does injure that individual, a 
cause of action de facto is furnished, except where the 
law excuses such a combination on grounds of policy 
or otherwise. But even where such an excuse is 

who agree to trespass in another's close for the purpose of 
picking blackberries, or under the honest belief that a right 
of way existed over the land, would be amenable to the criminal 
law. Although, therefore, conspiracy is defined as the agreement 
to do an unlawful act, or a lawful act by unlawful means, it does 
not follow that every agreement to do an unlawful act is necessarily 
a criminal conspiracy. A different case would of course arise where 
the object of the trespass was to annoy or insult the owners. 
Lawful object The liability in conspiracy, therefore, is something different from 
by unlawful that of joint wrongdoers ; and, again, something more than an 
agreement to do that which is technically a breach of the law. To 
take a supposed case, A. and B., traders in partnership, agree to 
take a short cut over O.'s field of young wheat in order to arrive 
at the local market before D., a rival trader. A. and B., it is 
apprehended, could neither be indicted for a conspiracy (but 
cp. Mulcahy v. Reg., 1868, L. E. 3 H. L. p. 317, per Willes, J.) ; 
nor, if in pursuance of the agreement they or either of them 
commit the trespass in question, will they be liable in a civil 
action for conspiracy, but only as joint wrongdoers in trespass. 

The distinction between an agreement to do an act in itself 
unlawful, but without directly contemplating the injury of an 
individual, and an agreement to do that which the persons agreeing 
know, or must be taken to know, will inevitably injure another, 
exactly differentiates agreement to do an unlawful act from agree- 
ment to effect an unlawful object. In the latter case the agreement 
is prima facie criminal. In the former case the agreement to do 
the act, if the act be not criminal, is only criminal where the 
general object involves an injury to the public (see Wright, Consp., 
passim). And it is never actionable by an individual, since the 
agreement ex hypothesi does not specifically contemplate an injury 
to a particular individual. 

This is well shown by the case of Barber v. Lesiter (7 0. B. N. S. 
175), where the declaration charged the defendant with conspiring 
with another to induce the plaintiff by means of a trick to let his 
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forthcoming, it will not serve to protect a combination 

the real and predominating (as distinguished from the 

ostensible) purpose of which is to annoy and to inflict 

injury on another (d). And as a clue to such real 

purpose, evidence of the existence of motives such as 

personal hostility or animosity is admissible. 

It will therefore be convenient to consider first the Sources 01 

. , . - . . excuse. 

possible excuses or sources of justification tor injurious 

combination which the law has hitherto recognized. 

One ground of excuse or privilege is now well known Competition 

b l B in trade. 

and well defined. It may be said to present and illustrate 



house to them as for a lawful purpose ; whereas they used it for 
the purpose of erecting an illicit still, whereby the plaintiff was 
wrongly convicted and sent to prison as the supposed owner of the 
still. It was held that the declaration was not well founded, for 
the agreement could not have contemplated the damage sustained 
by the plaintiff. But the case does not decide that the plaintiff 
could not have successfully maintained an action in deceit. And see 
Salaman v. Warner (1891), 67 L. T. 132 (per Fry, L. J.). 

It seems to be established by Quinn v. Leathern that indict- 
ments for and actions in conspiracy to injure are in pari cam (the 
question of damage apart) ; and it is hardly likely that the law 
recognizes a distinction between conspiracies to do an act injurious 
to a man in his trade and those injurious to a man's property. 
Note that R. v. Turner (13 East, 228, a case of an agreement to R. v. Turner. 
trespass on land, armed with guns, in search of hares and rabbits) 
was only overruled by R. v. Rowlands (infra, per Lord Campbell) 
on the special ground that such conduct would have been an offence 
pier se if committed by a single individual. R. v. Turner, however, 
would probably have been decided differently if the facts had shown 
a conspiracy to commit an injury of an appreciable nature. 

Conspiracies to do acts constituting an offence, if done by one 
[e.g., assault, libel, watching, and besetting) are in different matter, 
and are invariably criminal ; as also combinations against the 
government, and probably also all those which constitute an 
obvious menace to the public weal of a sufficiently grave character. 

(d) Cf. per Lord Halsbury, L. C, in the Mogul Case, 1892, 
A. C. p. 38 ; and see the summing up of Erie, 0. J., in R. v. 
Rowlands, infra, p. 101. 
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the very embodiment of the principles of free trade. 
Modern economical enlightenment has demonstrated that 
competition in trade is one of the most important elements 
in promoting the financial well-being of a nation. For 
the purpose of advancing trade interests, then, the law 
permits injurious combination. 

Another ground of privilege distinguishable from the 
first-named in its historical development, though not, it is 
submitted, in its principle, and again not as yet so well 
defined, attaches to combinations in the labour market. 
It appears to be available alike in favour of combinations 
in furtherance of the interests of labour as against those 
of capital, of capital against labour, as also of the interests 
of employed versus employed. The recognition, however, 
of the principles underlying this exception to the general 
law has been a matter of long and gradual process ; and 
although it was due to modern doctrines of economy that 
the Combination Laws in 1825 were repealed, and in 1871 
the Trade Union Act of that year was passed, whereby 
combinations, so far as they had been theretofore supposed 
to constitute an injury to the public by fettering the free 
course of trade, were once and for all protected ; yet it was 
not until 1875 that the principles of labour competition 
were expressly allowed for the first time (if the very 
restricted privileges accorded by the Acts of 1825 and 
1859 be excepted) to encroach (but to a limited extent only) 
upon the common law doctrine. This affected and still 
affects with illegality, and even with criminality, combina- 
tions, whether in the province of trade or labour, in so far 
as they are injurious to the individual. But even here 
the freedom from criminal responsibilitj', thus accorded, 
does not carry with it, so it was held in Quinn v. Leathern, 
a corresponding exemption from civil liability. 

Hence it will be seen that the law has not in the past 
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at any rate extended the same indulgence to labour com- 
binations as it does to purely trading combinations, the 
latter of which it has certainly good cause to view with a 
particular degree of favour. 

For such exemption, then, as exists from the above 
criminal liability, reference must be had to statute, viz., the 
Conspiracy and Protection of Property Act, 1875, s. 3 (e), 
upon which in recent judgments the narrowest construction 
only has been placed (/). 

Any exemption, on the other hand, there may be from 
civil liability must depend solely on the common law ; 
but up to the present no direct authority is forthcoming, 
with the exception of certain dicta hereafter considered of 
Erie, C. J., ill R. v. Rowlands, certain judges in the 
Mogul Case, in Lyons v. Wilkins, and lastly, of Lords 
Watson and Herschell in Allen v. Flood. 

There is also authority for the proposition that a Furtherance 
combination which is expressly calculated to injure an interests. 
individual in his calling, is excusable if the object be to 
further the religious interests of a limited community to 
which the plaintiff is attached as pastor (vide infra) ; and 
probably a qualified privilege attaches to all persons whose 
relationship with the persons combined against obviously 
calls for such a privilege, e.g., joint principals and agent 
(cf. per Lord Watson in Mogul Case, infra, p. 99). 

The following examples illustrate the principles upon Examples, 
which conspiracies to injure an individual rest. Such of 
the following cases as affix criminal responsibility to a 

(e) The Trade Union Act, 1871, exploded the doctrine of criminal 
responsibility for restraint of trade. It left untouched conspiracies 
to injure an individual. 

(/) And with reason, it seems. It is apprehended that labour 
combinations already enjoy under the latter Act an immunity from 
criminal responsibility for combinations injurious to an individual 
which is not shared by trading or any other kind of combinations. 
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combination must be taken a fortiori to involve civil 
liability as well, that is, if resulting damage to the person 
intended to be injured be proved. 

A private intention, however laudable, to " show up " 
a " mauvais sujet " is not a just cause for a combination, 
the ostensible object and the calculated result of which is 
to injure him in his trade or calling. This was decided 
in Gregory v. Duke of Brunswick (6 M. & G. 205, 953), 
where the declaration alleged that several persons con- 
spired to prevent the plaintiff earning his living as an actor 
by hissing him off the stage ; and a plea that the plaintiff 
was of bad character, and amongst other things edited a 
paper which contained obscene and scurrilous libels, was 
held on special demurrer no answer to the declaration^). 

Nor does the law permit a combination by members 
of a trade union (having no direct interest in the 
matter) to procure workmen of a manufacturer, not 
membersof the union and otherwise content with their 
position, to strike against him, in order to force him 
to pay a higher rate of wages (R. v. Rowlands, 1851, 
2 Den. 364; 5 Cox, 466; 17 Q. B. (A. & E.) 671). 
Whether the criminal liability for such conduct is 
affected by the Act of 1875, qucere. 

The same applies to a combination by members of 
a trade union to do harm to a trader in order to compel 
him to comply with their arbitrary demands, by compelling 
his customers not to deal with him by inspiring the 
fear of similar harm and annoyance if they should 
disobey {Temperton v. Russell, 1893, 1 Q. B. 715) (h) ; 

(g) The plea went to the justification of an overt act of the 
conspiracy, viz., the hissing. It was held that such a plea was not 
an answer to the charge of conspiracy itself. The case did not, 
however, decide that such a plea was no answer to an action for 
slander of a man in his trade or calling. 

(h) The facts in this case are lucidly stated by Holmes, L. J., as 
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and again to a combination (so it has been held) by Lyons v. 
, j, , -. .... . , WUki/m. 

members 01 a trade union to injure a manufacturer, 

follows (1899, 2 Ir. Rep. 773) : " The plaintiff in that action had 
incurred the hostility of three trade union societies represented by 
the defendants, on account of his selling building materials to a 
firm of builders who had refused to be bound by the rules of the 
society. The hostile feeling that existed led the defendants to 
advise the societies to refuse to work for any builder upon goods 
bought by him from the plaintiff ; and a builder called Brentano, 
who had entered into a contract with the plaintiff for the purchase 
of materials, was induced, by the fear that this advice would be 
acted on, to break a contract that he had already made with the 
plaintiff, and to withdraw his future custom." The actual decision 
of Bigham, J. (though not the main ground of his judgment) in 
Boots v. Grundy, 1900, 82 L. T. 769 (PhilKmore, J., diss.), is not 
overruled, it would seem, by Leathern v. Quinn, inasmuch as the 
motive in that case appears to have been mere competition in trade. 
Phillimore, J., appears to have been correct in the principles he 
indicated, but not in their application. In this case the plaintiffs 
and defendants were print - sellers. The defendants issued a 
circular to the provincial trade, stating that the plaintiffs made 
a practice of underselling, and requesting the trade not to give 
orders to any print-publishers who supplied the plaintiffs. The 
facts alleged in the statement of claim showed a justification on the 
ground of trade competition, and altogether failed to show the 
"malicious conspiracy to injure" which was charged. The 
peculiarity about this case, on the point of pleading, is that the 
pleader averred facts in the statement of claim which showed 
legal justification. If he had confined the allegation to one of 
malicious conspiracy with intent to injure by inducing others not 
to deal with the plaintiffs, it would not now, it seems, be con- 
sidered objectionable ; whether the action could have been success- 
fully maintained is a different question, and would depend, in this 
particular case, it is apprehended, on whether the plaintiffs acted 
out of personal ill-will towards the defendants, of which there 
seems to have been no evidence. Conspiracy is a substantive and 
malicious wrong (in the legal sense), and must be pleaded as such 
(cf. the declaration in Gregory v. Brunswick, 6 M. & G. '105 ; and 
the statements of claim in Temperton v. Russell, Leathern v. Quinn). 
And the question might have arisen whether the plaintiff could 
have, if he had been so disposed and the facts had warranted it, 
raised the issue of motive, i.e., of ill-will at the trial. It is 
thought that, under the circumstances, he could not, on the general 
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with whom they have a dispute concerning the rate of 
wages, by calling out the employees of a sub-manufacturer, , 
with whom such employees had no dispute, in order thereby 
to prevent him from supplying the manufacturer with 
goods for his trade (Lyons v. Wilkins, 1896, 1 Ch. 811) (i). 

Still less does the law tolerate a combination to 
practise precisely similar methods to those in Temperton 
v. Russell upon the customers of an employer, with the 
direct object of injuring him, coupled with the indirect 
and ultimate object of punishing or wreaking vengeance 
on his workmen for not having joined the union 
(Quinn v. Leathern, 1899, 2 I. K. Q. B. 658; 1901, 
A. C. 495 ; where Lord Macnaghten cited Gregory v. 
Duke of Brunswick, R. v. Rowlands, and Temperton 
v. Russell with approval). 

On the other hand, a combination by shipowners to 
offer trade advantages to those who should decline to 
deal with their rivals in the carrying trade, and so 
to secure the monopoly of the trade, was held lawful 
{Mogul Steamship Co. v. Macgregor, 1892, A. C. 25). 

So also in the case of the Scottish Co-operative Society 
v. Glasgow FlesJiers' Association (1898, 35 Sc. L. R. 645), 
a combination by members of a trading society to induce 
salesmen not to supply the plaintiffs with goods, by 
representing to them that they would withdraw their 
custom if they continued to do so, was held lawful ; 
the object being to prevent the plaintiffs from buying 
for a rival trading society. 

In Kearney v. Lloyd (26 L. R. Ir. 268) certain members 

ground that the defendants would have been taken by surprise. 
Order XIII., r. 2, however, is no doubt sufficiently complied with, 
aud the issue of motive sufficiently raised, in the general case by 
an allegation in such a claim of a " malicious combination without 
just cause or excuse." 
(t) Sed quaere : seep. 117. 
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of a parish agreed not to continue their contributions 
to a sustentation fund in order to compel the incumbent, 
who was mainly dependent thereon, to resign his living. 
The jury found that the defendants' object was to further 
the interests of the parish, and had no intention to injure 
•the plaintiff, except so far as involved in the effecting 
of that object. 

Palles, C. B., based his judgment on a particular 
ground which has since been negatived by some of the 
judges in Quinn v. Leathern, and which can no longer 
be considered good law, namely, that a combination to 
injure must contemplate an object which would be 
unlawful if effected by a single individual. 

Andrews, J., based his decision partly on the ground 
that the defendants were at perfect liberty individually 
to withdraw their contributions, and partly on the ground 
that the defendants were not, as the jury found, actuated 
by an improper motive, but that they were merely acting 
in the interests of the parish ; and in Leathern v. Craig 
the learned judge justified his judgment in the former 
case as being distinguishable from the principle of 
the case then before the Court. 

"Whether, however, Kearney v. Lloyd, since the exposi- 
tion in Quinn v. Leathern of the doctrine of conspiracy 
to injure, and especially the approval of Gregory v. Duke 
of Brunswick, would not now be decided differently, is 
perhaps open to question. 

For although the members had a perfect right Doubtful 
individually to withdraw their subscriptions, just as 
every theatre-goer has (at least, if malice be not 
present) (k) a right to hiss an actor, they had yet to 
justify, as in Gregory v. Luke of Brunsivick, a combina- 
tion to effect what they knew would directly injure the 
(7c) Vide infra, p. 117 n. 



92 



INTERFERENCE IN TRADE BY COMBINED ACTION. 



Injurious 
combination 
must be 
justified. 



plaintiff in his calling. It is not easy, at least at first 
sight, to see why the plea of furthering the interests 
of the parish should be more effectual than that put 
forward by the defendants in the last-named case. 
Personal motives, however laudable, are not regarded 
by the law as an excuse for an act in itself wrongful. 
The case seems very much like that put in the argument 
in Gregory v. Duke of Brunswick (6 M. & G. at p. 219) 
by Serjeant Talfourd : " Some years since it was 
intended to produce a representation of the murder 
of Mr. Weare on the stage; and it was announced 
that Probert, one of the parties implicated in that 
murder, would appear in the piece. The representation 
never took place ; but if it had, would it not have been 
most proper to hiss such a piece and such an actor off 
the stage ? " To which Cresswell, J., is reported to have 
replied, " The question would still have been whether you 
could justify a conspiracy for effecting the object." 

It is true that in Gregory v. Duke of Brunswick the 
facts showed that the defendants, besides hissing by 
preconcerted arrangement themselves, had also procured 
other persons to go to the theatre and hiss as well ; 
and Mr. Justice Andrews laid some stress on the fact 
that in Kearney v. Lloyd the defendants had not induced 
other subscribers than themselves not to subscribe ; but 
in Gregory v. Duke of Brunswick such procurement does 
not appear to have been considered a vital element in 
the case, except so far as it was evidence as an overt 
act of the agreement. And it would seem unreasonable 
to infer an agreement not to subscribe to such a fund 
merely from the fact that the numbers of the subscribers 
fell off gradually, though a different inference might 
no doubt arise where all or a large number of the sub- 
scribers simultaneously and for no visible reason ceased to 
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subscribe. The jury, however, found that such an agree- 
ment existed. On the whole, therefore, Kearney v. Lloyd, Possible ex- 
if rightly decided, would seem to establish that the 
spiritual relationship of the members of a congregation 
to their pastor and the religious needs of the parish 
may be recognized by the law, under certain circumstances, 
as a possible excuse or ground of privilege for a com- 
bination directly calculated to injure him, provided, of 
course, that the acts contemplated be reasonably referable 
to the alleged purpose, and a malicious intention be 
otherwise excluded by the facts (I). 

The principles which seem to underlie all these cases Governing 
(Lyons v. Wilkins apart) may be stated as follows : — 

1. A combination to injure another in his trade or calling 

is prima facie unlawful {Gregory v. Duke of 
Brunswick ; Clifford v. Brandon (m) ; Temperton 
v. Russell; Quinn v. Leathern. 

2. The bond fide intention to further the trading or 

labouring interests of the persons combining is 
a just cause and excuse; provided 

(a) The means resorted to be not in themselves 

unlawful, e.g., violence, libel, unlawful threat ; 
in which case the cause of action is not the 
conspiracy, but the tort itself committed in 
pursuance of a common design. 

(b) The damage inflicted by the combination be 

reasonably referable to the alleged object of 

(I) Kearney v. Lloyd must apparently be taken to legalize all 
combinations by members of religious bodies to " starve out " their 
minister; provided the object be bona fide to further the religious 
or even perhaps the social interests of the congregation, and not 
an intention to injure him in his calling. 

No such question, of course, could arise when, as may often be the 
case, a contractual relationship actually exists between the parties. 

(m) 2 Camp. 358. 
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lawful gain or advantage (Quinn v. Leathern, 

1901, A. C, per Lord Macnaghten, p. 511 ; 

per Lord Shand, ib. pp. 513, 515 ; per Lord 

Brampton, ib. p. 528). 

(c) The presumption raised by the facts of such 

bond fide intention be not excluded by other 

evidence of an intention to injure the person 

combined against from motives of animosity, 

hatred, and ill-will {Mogul Case, 23 Q. B. D. 

613; 1892, A. C. 25). 

The above three limitations are, it is thought, clearly 

indicated throughout the judgments in the Mogul Case, 

and as to limitation (c), see especially per Lord Halsbury, 

1892, A. C.p. 38, as to "combinations to insultand annoy" ; 

Lord Bramwell's prefatory remark (p. 44) that the 

plaintiff did not complain of any act the object of which 

had its origin in "malice or ill-will"; per Lord Hannen 

(p. 54), " the defendants had no malicious or sinister intent 

as against the plaintiffs " ; and note the expression, 

" gratifying of ill-will " in the summing up of Erie, C. J., 

in JR. v. Roivlancls {infra). 

Lord Shand's The dictum of Lord Shand (referred to above, p. 30) 

in Allen v. Flood, if correctly reported, may have been 

an unintentional slip (m). At least, the proposition that 

whether an act is "in the course of trade or labour 

competition " or not is a question of conclusive legal 

presumption raised by the facts, and in which malicious 

or improper motive is not to be taken into account, is 

somewhat difficult to appreciate, and certainly does not 

seem to be supported by any other direct authority. As 

to principle (b), such an expression as the following, " To 

draw a line between fair and unfair competition, between 

(k) His Lordship was not dealing with a case of conspiracy, 
though he cited the Mogul Case. 
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what is reasonable and unreasonable, passes the power 
of the Courts" (ib. p. 49), at first sight may seem to 
conflict with it, but it is apprehended that what was meant 
to be conveyed was merely that there is no internal 
limit to competition, that is to say, given that the specific 
object of a combination is real gain, not in any remote 
or etherealized sense of the term, but practically and 
obviously resulting from the methods employed, then the 
law can impose no limits on the extent to which such 
combinations formed for competition's sake may go, 
provided always that no unlawful means be used; even 
though in the results another's trade be ruined (see per 
Lord Brampton, 1901, A. C. p. 527). 

The distinction between the Mogul Case and the 
Glasgoio Fleshers' Case on the one hand, and Temperton v. 
Russell and Quinn v. Leathern on the other, is indeed a 
very clearly-marked one. 

In the two former cases there was no intention to injure Distinction 

b ct W 6611 

the plaintiffs, except so far as the furtherance of their Mogul Case 
financial interests demanded it. In Temperton v. Russell 5 ,nd v 2 '^? p8r » 
and Quinn v. Leathern there was an intention to inflict an 
injury which could not put a penny into the pockets of 
the persons combining; at least, not through any direct 
channel readily appreciable by the mind ; and with the 
endless possibilities of cause and effect the law is of course 
not concerned. 

It was proved that the defendants made a demand upon 
the plaintiff that he should comply with the arbitrary 
demands of the defendants not directly or reasonably 
connected with their own advantage. But as in each case 
the plaintiffs refused to comply, and stood firm in their 
resolve, the defendants proceeded to attempt to force them 
to compliance ; and in order to force them, they proceeded 
to injure them. Injury was the specific and direct object 
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of the combination in each case, and the motive of coercion 
made that object a palpable one. The broad principle 
enunciated in Quinn v. Leathern seems to be that the law 
will not permit or excuse an injurious combination, 
whether it be formed in the field of trade, labour, or 
politics (cf. R. v. Parnell (o)), merely on the ground that 
its ultimate object or aim be to secure a remote or perhaps, 
it may be, a purely illusory advantage in the struggle. 

Time means money, and therefore workmen may lawfully 
combine to strike, not only for higher wages, but also to 
compel those that employ them to pay them for their 
services by the piece and not by the hour, day, or week. 
They may also refuse, not merely separately and indivi- 
dually, but iii combination, to work with certain of their 
fellow workmen, to whose presence they object, provided 
that their object in so doing is to secure the monopoly 
of labour for themselves and the union to which they 
belong in a limited locality, such as a port or district (as 
in Curranv. Treleaven) (p) ; or, again, to secure protection 
from encroachment by others on a particular class of labour 
in which they are directly interested (as in Allen v. Flood) . 
At the same time it may be conceded that the dicta of 
Lords Watson and Herschell in Allen v. Flood upon this 
question "must be read as applicable to the facts proved," 
and must be taken to be qualified by the principle of 
Temperton v. Russell and Quinn v. Leathern in so far that 
they must not be understood to warrant a combination 
the express purpose of which is in fact to injure and 
damage the workmen in their employment from motives 
of hostility, hatred, or ill-will ; nor, again, to legalize any 
strike the real intention of which is to damage and harm 
anybody whatsoever, including the employers, as opposed 
to the intention of furthering the real interests of the 
(o) 1881, 14 Cox, 508. {p) 1891, 2 Q. B. 545. 
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persons striking (cf. R. v. Bunn (q), where the men struck 
in order to procure the reinstatement of a dismissed 
workman) . 

The dicta referred to are as follows : "That the boiler Lord Watson 
makers, who were employed at the Eegent Dock, Mill wall, 
did seriously resent the presence among them of the 
respondents themselves ; and that they would certainly have 
left the dockhad the respondents continued tobe employed 
appears to me to be an undoubted fact in the case. 
They were not under any continuing engagement to their 
employers, and, if they had left their work and gone out 
on strike, they would have been acting within their right, 
whatever might be thought of the propriety of the pro- 
ceeding. Not only so ; they were, in my opinion, entitled 
to inform the Glengall Iron Company of the step which 
they contemplated, as well as of the reasons by which they 
were influenced, and that either by their own mouth or, 
as they preferred, by the appellant as their representative. 
If the workmen had made the communication themselves, 
and had been influenced by bad motives towards the 
respondents, then, according to the law which has been 
generally accepted by the Courts below, they would 
each and all of them have incurred responsibility to the 
respondents. But it was clearly for the benefit of the 
employers that they should know what would be the result 
of their retaining in their service men to whom the 
majority of their workmen objected ; and the giving 
of such information did not, in my opinion, amount to 
coercion of the employers, who were in no proper sense 
coerced, but merely followed the course which they thought 
would be most conducive to their own interests " (per Lord 
Watson, 1898, A. C. p. 99). 

" I understood it to be admitted at the Bar, and it was Lord Her- 
( 2 ) 1872, 12 Cox, 316. scheU - 

L.T.U. H 
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indeed stated by one of the learned judges in the Court of 
Appeal, that it would have been perfectly lawful for all 
the iron workers to leave their employment and not to 
accept a subsequent engagement to work in the company 
of the plaintiffs. At all events, I cannot doubt that this 
would have been so. I cannot doubt either that the 
appellant or the authorities of the union would equally 
have acted within his or their rights if he or they had called 
the men out" {per Lord Herschell, 1898, A. C. p. 129). 

If one may place a liberal interpretation upon the 
judgments of Lord Macnaghten and L. J. Holmes, it 
was not necessarily the application of the pressure put 
uponMunce orBrentano which constituted the defendants' 
conduct in Quinn v. Leathern and Temperton v. Russell, 
respectively, unlawful (there was no such element in 
Gregory v. Duke of Brunswick), but the fact of a combina- 
tion intentionally directed to the injury of an individual, 
the character of such intention being supplied from the 
circumstances of the case. That ground Lord Mac- 
naghten, Lord Shand, Lord Robertson, and L. J. Holmes 
appear to have thought sufficient for the decision of the case. 

On the other hand, it must be admitted that Lord 
Lindley based his decision expressly on the element of 
coercion, and perhaps to some extent Lord Brampton ; 
though again it is obvious from the language used by these 
two judges in their respective judgments that their views 
as to the essential feature of conspiracy are widely 
different. 

Viewed, however, in the light of the above proposition, 
the decision in Quinn v. Leathern and Temperton v. Russell 
is also to be supported on the ground of unlawful threat 
and coercion ; and it may be that the judgments of the 
Lord Chancellor, Lord Brampton, and Lord Lindley are 
in reality to be read with reference to this principle. The 
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threat to Munce in Leathern v. Quinn, and towards Bren- 
tano in Temperton v. Russell, expressed in words in the one 
case and implied by conduct in the other, namely, that 
the defendant would call out his men or prevent them 
working for him, was a threat of something unlawful, 
namely, injury by combined action effected with the direct 
and unjustifiable intention of injury. 

Hence, assuming that all threats of unlawful acts, 
whether by speech, writing, or to be inferred from conduct, 
which are reasonably capable of intimidating, are unlawful 
threats, the conduct employed towards Munce and Bren- 
tano in each case, respectively, was unlawful, and being 
directed to the injury of the plaintiff, gave the latter a 
cause of action, upon the principle of Garret v. Taylor , 
Tarletonv. McGawley (ubi supra), Riding v. Smith (1 Ex. 
D. 91), Levet's Case (Cro. Eliz. 289), and the like. 

Bearing in mind the principle which Lord Watson, as Lord Watson 
his judgment in Allen v. Flood shows, considered to be tnMoguWase 
the true explanation of all these cases, some additional 
light seems to be thrown on the question by the following 
extract from Lord Watson's judgment in the Mogul Case 
(1892, A. C. p. 43) : " The withdrawal of agency at first 
appeared to me to be a matter attended with difficulty ; 
but on consideration I am satisfied that it cannot be 
regarded as an illegal act. In the first place, it was 
impossible that any honest man could impartially dis- 
charge his duty of finding freights to parties who occupied 
the hostile position of the appellants and respondents ; 
and in the second place, the respondents gave the agents 
the option of continuing to act for one or other of them 
in circumstances which placed the appellants at no dis- 
advantage " (r). 

(r) Lord Watson meant by this, it is thought, "at no unfair 
disadvantage " ; hut even then it is not easy to assign a meaning to 
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The inference to be drawn from these words, it is sug- 
gested, is that Lord Watson was struck by the injury- 
threatened towards the agents as possibly constituting 
illegal means of driving the plaintiffs out of the carrying 
trade ; but that on consideration he came to the conclusion 
that the attempt at coercion, such as it was, offered towards 
the agents could not reasonably evidence under the cir- 
cumstances an intention, in the event of disobedience, 
to injwre the agents not necessitated and justified by the 
general object in view, and was therefore lawful; and, 
secondly, the pressure brought to bear was not over- 
whelming, nor such as a reasonable man could not 
withstand, and hence could not amount to illegal 
coercion. 

Lord Watson, indeed, in the above extract was dealing 
with a question of the gravest importance, involving, as 
it does, a fundamental principle of law, which may be 
stated thus : Have A. and B. in the course of combined 
competition with C. the right to attack D., with whom 
they are not in direct competition, in order to effect the 
object of driving C. out of the market ? Will the object 
of competition, which has been held by the highest 
tribunal to justify combined injury to trader A., excuse 
an injury effected by combined action to trader B., who 
is not, as is trader A., in the position of a direct rival ? 

The Court of Appeal in Lyons v. Wilkins, and Lord 
Lindley in certain passages in Leathern v. Quinn concern- 
ing that case, would appear to deny the validity of the 
excuse. But it is submitted that Lord Watson (as the 
above extract shows) and the rest of the House of Lords in 

this particular expression. To be deprived of their agents was 
clearly a disadvantage to the appellants; and as the respondents 
were masters of the financial position, it was obviously more to the 
agents' interests to serve them rather than the appellants. 
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the Mogul Case would have answered the question in the 
affirmative. It is to be observed that if competition 
justify, as it has been held to justify, even a ruinous 
combination against a rival trader, it ought logically to 
justify an equally harmful combination against any trader, 
if the harm threatened or effected is reasonably confined 
or referable to the general scheme or object in view, viz., 
the acquisition of gain by concerted action financially 
injurious to others. The question took, as it often must 
do, the form of coercion of third persons in the Mogul Case, 
and again in Lyons v. Wilkins ; but that notion, as it has 
already been endeavoured to show, ultimately narrows 
down, where otherwise no possible features of illegality 
appear, to the main question at stake, viz., Is there 
justification for the combined injury to third persons 
(a) threatened, or (it may be) (b) actually effected ? 

A clue, no doubt, is furnished by recent cases as to Threat of an 
the distinction, possibly but by no means positively or inducement of 
invariably, to be taken between a threat of loss of custom an act - 
coming from the persons combining, and a threat of loss 
of custom coming from third persons through the induce- 
ment of the persons first mentioned ; namely, that in the 
former case the threat of such damage does not of itself 
evidence a future continuing intention to injure the 
person threatened by combined action, should he not 
comply, and moreover an option (as it is said) (s) is in 

(s) This notion of an option given, as one test of legality, cannot 
be pressed very far. Analyzed, it merely comes to this, that the 
damage threatened is not of so serious a character as to deter a 
reasonable man from pursuing his inclinations. Even the armed 
highwayman gives the traveller an option in a certain sense. Munce 
had an option given him in Quinn v. Leathern. Hence, in these 
kind of cases, where no actual violence or threats of violence is 
offered, everything eventually turns on whether justification can 
be found for the injury by combined action, the threat of which is 
used as the instrument of compulsion. 



102 INTERFERENCE IN TRADE BY COMBINED ACTION. 

the general case given to the person so threatened 
between obeying and the loss of the advantages of the 
custom of the persons holding out the inducement 
(Allen v. Flood, per Lord Watson, 1898, A. C. p. 99; 
per Lord Herschell, ib. p. 129). 

But a threat of inducing in combination a loss of 
custom from other persons, like an actual combination 
to do so, is so far of a different complexion, that it may 
reasonably suggest an intention to inflict in a markedly 
aggressive manner and in combination an injury the 
extent of which cannot usually be known or limited, and 
may be, therefore, more calculated to affect the volition. 

Farther than this the distinction cannot be pressed. 
The illegality of the pressure depends usually in these 
cases, according to the better view, ultimately on the 
justifiability of the injury threatened; and it must also 
be remembered that the character of the presumable or 
ostensible object of the combination as raising privilege 
is a question of fact, or mixed law and fact, to be entirely 
inferred from the circumstances of each case ; " the good 
sense of the tribunal must analyze the circumstances and 
decide upon which side of the line the case falls " (per 
Lord Justice Bowen, Mogul Case, 23 Q. B. D. p. 618). 

And it is proper to add that it has never yet been held 
that all threats of unlawful acts reasonably capable of 
causing and actually causing fear are themselves unlawful, 
though probably such is the law. There seems much, 
again, to be said for the converse proposition, namely, 
that a threat to be unlawful must be (1) of an act in 
itself at least unlawful ; and (2) reasonably capable of 
conveying the impression that such unlawful act will be 
committed in the event of non-compliance ; and, further, 
(3) must be of an act involving an injury of so serious a 
character that a reasonable man would, under all the 
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particular circumstances of the case, yield to the pressure 
employed. 

The views of Lord Robertson and Lord Justice Holmes Lord Mac- 
and Mr. Justice Andrews seem to be voiced to some j,£t,them v. 
extent in the following passage from the judgment in Q. uinn - 
Leathern v. Quinn of Lord Macnaghten, whose views, 
however, seem to be expressed in purposely-guarded 
language (t) (1901, A. C. p. 510) : " Does a conspiracy 
to injure, resulting in damage, give rise to civil liability ? 
It seems to me that there is authority for that proposi- 
tion, and that it is founded in good sense. Gregory v. 
Duke of Brunswick is one authority, and there are others. 
There are valuable observations on the subject in Erie, J.'s 
charge to the jury in Duffield's Case and Rowlands' Case. 
Those were cases of trade union outrages ; but the 
observations to which I refer are not confined to cases 
depending on exploded doctrines in regard to restraint of 
trade. There are also weighty observations to be found 
in the charge .delivered by Lord Fitzgerald, then Fitz- 
gerald, J., in R. v. Parnell. That a conspiracy to injure 
— an oppressive combination — differs widely from an 
invasion of civil rights by a single individual cannot be 
doubted. I agree in substance with the remarks of 
Bowen, L. J., and Lords Bramwell and Hannen in the 
Mogul Case." 

In the case of R. v. Parnell (1881, 14 Cox, 505) the s. v . rarnell. 

judges do not seem to have based their decision on 

malice, but rather on the mere fact that the combination 

contemplated what would be, apart from combination, a civil 

wrong. The following authorities may be usefully added. 

In the case of R. v. Rowlands (u) the leaders of a n. v. Row- 
lands. 

(t) The word coercion or threat does not appear in any part of 
Lord Maonaghten's judgment. 
(u) 17 ft. B. (A. & B.) 671. 
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London trade union, having no direct personal interest 
in the matter, had persuaded the employees of a Wolver- 
hampton tradesman to break their contracts of service 
and leave their employment, and persuaded others not to 
enter his employment, in order to force him to pay a 
higher rate of wages. It does not appear that the 
Wolverhampton men were members of the London trade 
union. They were indicted for a conspiracy, inter alia, 
to induce others to break their contracts, and not to 
enter into contracts, with a view to injuring a third 
person. 

The summing up of Erie (then J.), which was upheld 
by the Court of Queen's Bench (consisting of Lord 
Campbell, C. J., Coleridge, Patteson, and Erie, JJ.), 
contained the following language (x) : — 
The summing "Workmen have a right to combine for their own 
protection and to obtain such wages as they choose to 
demand, . . . but I consider the law to be clear so far 
only as while the purpose of the combination is to obtain 
a benefit for the parties who combine ; a benefit which 
by law they can claim. I make that remark because a 
combination for the purpose of injuring another is a combina- 
tion of a different nature directed personally against the 
party to be injured ; and the law allowing them to combine 
for the purpose of obtaining a lawful benefit to themselves 
gives no sanction to combinations which have for their 
immediate purpose the hurt of another. . . . But sup- 
posing you should ... be of opinion that a combination 
existed for the purpose of obstructing the prosecutors in 
carrying on their business, and forcing them to consent 
to the book of prices, and in pursuance of that concert 
they persuaded the free men and gave money to the free 

(as) 17 Q. B. (A. & E.) 671, at p. 686. This volume seems to 
contain the best report of the summing up. 



up. 
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men to leave the employ of the prosecutors, the purpose 
being to obstruct them in their manufacture and to injure 
them in their business, and so to force their consent, 
with no other result to the par-ties combining than gratifying 
ill-will (y), that would be a violation of the law." 

It was contended on behalf of the defendants that this Further 
language of the learned judge led the jury to suppose ex P aine • 
that, although the combination were for a legitimate 
object, yet if the means to be used would have the effect 
of obstructing the prosecutors in carrying on their business, 
it was an indictable conspiracy. But the learned judge 
stated that his words had no such meaning, and the Court 
saw no objection to the summing up. 

This summing up of Erie, J., was referred to with 
approval by Bowen, L. J., in the case of the Mogul 
Steamship Co. v. Macgregor (z), who in the course of his 
judgment (which was subsequently approved and adopted 
by the House of Lords) said as follows : 

" In other words, the plaintiffs, it is contended, have Lord Bowen 
been injured by an illegal conspiracy. Of the general toinjure. 
proposition that certain kinds of conduct not criminal in 
one individual may become criminal if done by combina- 
tion among several, there can be no doubt. The dis- 
tinction is based on sound reason, for a combination may 
make oppressive or dangerous that which if it proceeded 
only from a single person would be otherwise, and the very 
fact of the combination may show that the object is simply 
to do harm and not to exercise one's own just rights. In 
the application of this undoubted principle, it is necessary 
to be very careful not to press the doctrine of illegal 

(y) These words do not appear in 5 Cox, but only in 17 Q. B. 
(A. & E.) at p. 687, and are quoted in the extracts of the summing 
up in Euss. Crimes, 6th ed. vol. 1, p. 970, and Stephen, Hist. 
Orim. Law, vol. 3, p. 218. 

(z) 1889, 23 Q. B. D. at p. 616. 
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conspiracy beyond that which is necessary for the protection 
of individuals or of the public. But what is the definition 
of an illegal combination ? It is an agreement- by one or 
more to do an unlawful act, or a lawful act by unlawful 
means (O'Connell v. The Queen (11 CI. & F. 155) ; R. v. 
Parnell (14 Cox, C. C. 508), and the question to be solved 
is whether there has been any such agreement here. Have 
the defendants combined to do an unlawful act ? Have 
they combined to do a lawful act by unlawful means ? . . . 
The unlawful act agreed to, if any, between the defendants 
must have been the intentional doing of some act to the 
detriment of the plaintiff's business without just cause or 
excuse. . . . The truth is, that the combination of 
capital for purposes of trade and competition is a very 
different thing from such a combination of several persons 
against one, with a view to harm him, as falls under the 
head of an indictable conspiracy. There is no just cause 
or excuse in the latter class of cases. There is such a 
just cause or excuse in the former. There are cases in 
which the very fact of a combination is evidence of a 
design to do that which is hurtful without just cause — is 
evidence, to use a technical expression, of malice. . . . 
But it is perfectly legitimate, as it seems to me, to com- 
bine capital for all the mere purposes of trade for which 
capital may, apart from combination, be legitimately used 
in trade. . . . Would it be an indictable conspiracy to 
agree to drink up all the water from a common spring in 
time of drought ; to buy up by preconcerted action all the 
provisions in a market or district in times of scarcity ; to 
combine to purchase all the shares of a company against 
a coming settling day ; or to agree to give away articles 
of trade gratis in order to withdraw custom from a trader? 
May two match vendors combine to sell matches below 
their value in order by competition to drive a third match 
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vendor from the street? In cases like these, where the ele- 
ments of intimidation, molestation, or the other kinds of 
illegality to which I have alluded (a), are not present, the 
question must he decided by the application of the test I 
have indicated. Assume that what is done is intentional, 
and that it is calculated to do harm to others. Then comes 
the question, was it done ' with or without just excuse ' ? 
If it was bond fide done in the use of a man's own property, Mo limit to 

... .j, , , lii- i-£ selfishness in 

in the exercise ot a man s own trade, such legal justmca- competition. 

tion would, I think, exist not the less because what was 

done might seem to others to be selfish or unreasonable 

(see the summing up of Erie, J., and the judgment of the 

Q. B. in R. v. Rowlands, 17 Q. B. 671). But such legal But alleged 

object must 

justification ivould not exist when the act was merely done be reasonably 

with the intention of causing temporal harm without refer- „ ain ; n com . 

ence to one's oivn lawful gain, or the laivful enjoyment of P etltlon - 

one's own rights. The good sense of the tribunal which 

had to decide would have to analyze the circumstances and 

to discover on tohich side of the line each case fell. But 

if the real object were to enjoy what was one's own, or to 

acquire for one's self some advantage in one's property or 

trade, and what was done, was done honestly, peaceably, 

and without any of the illegal acts before referred to, it 

could not, in my opinion, properly be said that it was 

done without just cause or excuse." 

Again, in the case of Curran v. Treleaven (b) the Court Divisional 
(Lord Coleridge, C. J., Mathew, A. L. Smith, and Cave, curmnv. 
JJ.), reverting to and in explanation of the judgments of 
the Court of Appeal in the Mogul Case, said : " It is true 
that where the object is injury, if the injury is effected, 

(a) See p. 614; involved in the "intentional procurement of a 
violation of individual rights." The learned Lord Justice shows 
by the cases cited there in illustration that he refers to illegality as 
furnishing a ground for a civil action at least. 

(6) 1891, 2 Q. B. at p. 563. 
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an action will lie for the malicious conspiracy which has 

effected it ; and therefore it may be that such a conspiracy, 

if it could be proved in fact, would be indictable. But it 

was pointed out in some detail by the Court of first 

instance that, when the object is to benefit oneself, it can 

seldom, perhaps it can never, be effected without some 

Malice. consequent loss or injury to some one else. In trade, in 

commerce, even in a profession, what is a man's gain is 

another's loss, and where the object is not malicious, the 

mere fact that the effect is injurious does not make the 

agreement either illegal or actionable, and therefore it is 

not indictable. The Recorder finds that there was no 

malice in fact, and this finding is inconsistent with the 

conclusion that the agreement was either criminal or 

unlawful." 

Probably used This latter dictum, it is thought, must be not pressed 

in the legal • 

sense. too tar, or understood too- literally. 1 here is good reason 

to believe that actual motives of ill-will are not at all 

necessary to constitute a "malicious conspiracy to 

injure." 

B. v. Bunn. And there can be little doubt, since Quinn v. Leathern, 

that the decision in R. v. Bunn was right (c) ; though 

(probably) not the actual ground of the ruling (conspirac} 1- 

to coerce in business), which was declared to be bad law 

by the Court in Gibson v. Lawson (d). 

Holmes, L. J., Holmes, L. J. (1899, 2 I. E. 776), deals with the 

in Quinn v. , , . c ■ , . . , , 

Leathern. doctrine ot conspiracy to injure thus : 

" If there was illegality in the combination, it must, I 

think, be looked for in the object proposed. It is not 

unlike the alleged conspiracy in Gregory v. Duke of 

Brunswick. It is not illegal, as far as I know, for one 

(c) That is, before the Act of 1875, which, however, does not 
touch civil liability. 

(d) 1891, 2 Q. B. 545. 
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person or for several persons to hiss an actor on the stage. 
It is the ancient and recognized mode of conveying to the 
ill-graced artist that his representation fails to please. 
But an agreement to attend the theatre for the purpose of 
hissing an actor with the view of interfering with his 
means of livelihood is a criminal conspiracy. Those who 
take part in it can be indicted ; and if the consequence to 
the individual attacked is the loss of future engagements, 
he has a right of action against the members of the 
combination. The law gives no greater protection to 
the comedian's art than to the more prosaic, but not 
less useful, business of a butcher. The Mogul Steamship 
Go. v. Macgregor illustrates the nature and limitations of 
this kind of conspiracy. All through that case it was 
recognized that every citizen has a right to carry on his 
business as seems best to himself, and that this right 
involves a correlative duty on the part of others not to 
interfere to his prejudice with the conduct of such busi- 
ness. [Note : Scilicet, by unlawful means. The infliction 
of an injury by combined action is the infliction of injury 
by unlawful means. See the dictum of the same judge 
quoted below (p. 111).] It was also recognized that a 
combination entered into with intent to cripple a man in 
his trade, to drive away his customers, and to interfere 
with his profits, might be a criminal conspiracy. It would 
be so, as Bowen, L. J., puts it, if it were done without 
just cause or excuse. In that case it was held that 
it was justified. The defendants had employed the ordi- 
nary methods of competition for their own benefit ; and 
although the result of their action was to cause loss to 
the plaintiff, his damage was strictly limited by the gain 
which the defendants desired to win for themselves. In 
other words, the justification negatived the bad motive 
or malicious intent. The case would have been otherwise 
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decided if there had been no just cause for the defendants' 
combination." 

There still remain two questions of some considerable 
difficulty connected with the doctrine of conspiracy to 
injure, neither of which the recent case of Quinn v. 
Leathern can be perhaps said to have finally elucidated. 

The first question, which has given rise to considerable 
discussion in the past, is whether, seeing that all con- 
spiracy is defined or described as an agreement to do an 
unlawful act or a lawful act by unlawful means, an 
agreement to injure another can amount to unlawful con- 
spiracy when the object, if carried out by one, would not 
amount to a civil wrong ; and assuming this to be true of 
criminal conspiracies to injure, does it apply equally to 
conspiracies for the purposes of a civil action ? 

Palles, C. B.,in Kearney v. Lloyd answered both these 
questions in the negative, and decided the case on this 
express ground (e). He based also his dissenting judg- 
ment in Leathern v. Quinn upon this ground, affirming 
that this was the hypothesis upon which the judgment 
in the Mogul Case proceeded, and that Allen v. Floodhad 
decided that the conduct in Leathern v. Quinn would not 
have been actionable if effected by a single individual. 

In Quinn v. Leathern Lord Brampton expressly denied 
the necessity for such a limitation (1901, A. C. p. 529 (/)). 

(e) And Darling, J., appears to have followed this reasoning in 
Huttley v. Simmons (1898, 1 a. B. 181). 

(/) The point in issue was thus stated by the learned judge : 
" It has often been debated whether, assuming the existence of a 
conspiracy to do a wrongful and harmful act towards another, and 
to carry it out by a number of overt acts, no one of which taken 
singly and alone, and apart from any conspiracy, constitutes a cause 
of action, such acts would become unlawful or actionable if done 
by the conspirators acting jointly or severally in pursuance of their 
conspiracy, and if by those acts substantial damage was caused to 
the person against whom the conspiracy was directed: my own 
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Lord Justice Holmes (g) said, and his judgment was Lord Justice 
adopted and approved by Lords Macnaghten and Robert- 
son : "If the end is unlawful, the innocency of the methods 
contemplated does not make the agreement innocent. . . . 
I am not prepared to hold that as the case now stands the 
means proposed were in themselves unlawful." 

In a preceding passage (p. 775) he says : "I fully 
concur with Palles, C. B., in the view that the kind of 
conspiracy referred to (in the Mogul Case) was a criminal 
conspiracy. It is the offence against the public that 
stamps upon the act done in furtherance of it an 
actionable character at the suit of an individual whom 
it causes loss " (h). 

Mr. Justice Andrews (whose judgment was also referred and Mr. 
to by Lord Macnaghten with approval) thus reconciles the Andrews, 
doctrine of conspiracy to injure with the proposition that 
conspiracy is an agreement to do an unlawful act or a 
lawful act by unlawful means: "It is not the mere 
added fact of the conspiracy which makes unlawful the 
acts which would not be unlawful if done by one. It can, 
in my opinion, be properly held in a case like this to be 
the altered character which, as I have endeavoured to 
point out, the concerted action impresses on the acts 
themselves." 

Lord Macnaghten does not express an opinion on and Lord 

... , ... . . Macnaghten. 

this point, but it will be noticed that he refers in his 

judgment to Gregory v. Duke of Brunswick (6 M. & G. 

opinion is that they would." And his Lordship referred to the 
Mogul Case, and cited R. v. Journeyman Tailors of Cambridge 
(S Geo. I.), 8 Mod. 11 ; the dictum of Lord Mansfield in R. v. 
Eccles, 1 Leach, 274 ; and of Grose, J., in R. v. Mawbey, 1796, 
6 T. E. 619 ; 3E.E. 282. 

{g) 1899, 2 I. E. ti. B. 776. 

(h) This apparently merely means that the civil liability of a 
conspiracy to injure depends in its origin upon the criminality 
{ib. at p. 684). 
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Gregory v. D. 
of Brunswick 
a direct 
authority. 



203, 953 ; 6 Scott, N. E. 809), as also did LordHalsbury 
in the argument, as an established authority. Now in that 
case it was conceded that hissing an actor is prima facie a 
lawful act. It seems, however, never to have expressly 
suggested itself to any one, with one exception, to regard 
hissing an actor as a species of privileged defamation (i). 
It cannot definitely be ascertained whether the Court in 
that case regarded it in that light; though they threw out 
more than one intimation that hissing by a single individual 
might under certain circumstances give a cause of action. 

It is thought that if (as there seems good reason to 
suppose) this was really the view of the case (in one of its 
aspects) which was taken by the Court, it would be a 
direct authority against the general position taken up by 
Palles, C. B., who did not refer to it in Kearney v. Lloyd ; 
possibly because the learned judge thought that hissing 
with a malicious, i.e., malevolent intention to ruin an actor 
was illegal on the ground of malicious obstruction in trade 
ventilated in Allen v. Flood. 

And it would seem to be a conclusive authority because 
the declaration was held, upon special demurrer, not to be 
confessed or avoided by a justification of an overt act. But 

(i) Why should not this be a correct method of regarding the 
case? Cf. on this point Pollock on Torts (6th ed. p. 233: "The 
wrong of defamation may he committed either by way of speech, 
or by way of writing or its equivalent. For this purpose it may be 
taken that significant gestures (as the finger language of the deaf 
and dumb) are in the same case with audible words ; and there is 
no doubt that drawing, printing, and engraving, and every other 
use of permanent visible symbols to convey distinct ideas, are in 
the same case with writing." This point seems to have been over- 
looked by all text writers on the subject of libel and slander. In 
Clerk and Lindsell's Torts, however (2nd ed. p. 478, Defamation), 
the following passage occurs : ' ' Slander is defamation communicated 
by spoken words, or other sounds " ; and in a note (c) "the malicious 
hissing of an actor is a slander of him in the way of his profession" : 
and Gregory v. Duke of Brunswick is cited (6 M. & G. at p. 959). 
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the means and the overt act charged in this case was 
the act of hissing ; an act ex hypothesi not amounting 
under all or ordinary circumstances to a civil wrong. 

Furthermore, this case, properly understood, seems to Language of 

. . ■ j i Coltman, J., 

destroy the notion that conspiracy is only recognized, by no t i nco n- 
the law as "evidence of malice." For the Court held that a Slstent 
plea justifying the hissing (slander) was not an answer to the 
charge of conspiracy to injure in business. And this infer- 
ence in no wise conflicts with the language of Coltman, J., 
who said (6 M. & C, 959): "It may be true, in point of law, 
that on the declaration as framed one defendant might be 
convicted though the other was acquitted ; but whether, 
as a matter of fact, the plaintiff could entitle himself to a 
verdict against one alone is a very different question. It 
is to be borne in mind that the act of hissing in a public 
theatre is, prima facie, a lawful act ; and even if it should 
be conceded that such an act, though done without concert 
with others, if done from a malicious motive, might furnish 
aground of action, yetit would be very difficult to infer such 
a motive from the insulated acts of one person unconnected 
with others. Whether, on the facts capable of proof, such 
a case of malice could be made out against one of the 
defendants as, apart from any combination between the 
two, would warrant the expectation of a verdict against the 
one alone, was for the consideration of the plaintiff's 
counsel ; and, when he thought proper to rest his case 
wholly on proof of conspiracy, we think the judge was well 
warranted in treating the case' as one in which, unless the 
conspiracy were established, there was no ground for 
saying that the plaintiff was entitled to a verdict ; and it 
would have been unfair towards the defendants to submit 
it to the jury as a case against one of the defendants to the 
exclusion of the other, when the attention of their counsel 
had never been called to that view of the case, nor had any 
L.T.U. I 
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opportunity been given them to advert to or to answer it. 
The case proved was, in fact, a case of conspiracy, or it was 
no case at all on which the jury could properly find a 
verdict for the plaintiff." This language, it would seem 
clear, is directed alone to the attempt of the plaintiff's counsel 
to present the case as one of malicious hissing, or slander. 
(And see p. 116 %., infra.) Andnote particularly that it was 
uttered after the question on the demurrer had been decided. 
The absence of the necessity for this limitation appears 
applicable to civil, and criminal conspiracies alike. It is 
true that an allegation of damage resulting from the 
conspiracy is of essential importance in a civil action for 
conspiracy, whereas the whole controversy as regards 
criminal conspiracies has turned on whether the means by 
which the object of the agreement is sought to be carried 
out must be unlawful if done by one alone, and, if so, in 
what sense unlawful. 

„ Still both Lord Brampton and Lord Justice Holmes treat 
civil and criminal conspiracies to injure as in pari casu (k) ; 
and there can be little doubt but that the doctrine under 
discussion must now be regarded as altogether exploded (I). 
Foundation of The doctrine, in its criminal aspect, which must now, it 
seems, be relegated to the lumber-room of the law, where 
lie certain other doctrines for which no further use can be 
found, was based on some show at least of reason and 
authority (wi). Shorn of its technicalities, the object with 

(k) For this proposition Lord Brampton cited Barber v. Lesiter, 
7 C. B. (N. S.) 175. 

(I) On the other hand, if Lord Shand's views concerning injurious 
purpose, and Lord Lindley's as regards coercion, by a single indi- 
vidual, are right, then Lord Brampton's expression of opinion, and 
that of Holmes, L. J., on this point are merely obiter dicta. But 
the views of Lord Halsbury and Lord Macnaghten on this point 
evidently coincide with those of the judges last named, including 
also Lord Eobertson. 

(m) The language of judges in the past has certainly lent 
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which the limitation was imposed appears to have been to 

set a fixed and known limit to the cases to which the law 

of criminal conspiracy could reasonably, as it was thought, 

be extended. 

The conflict of views entertained by various judges Conflict of 

, . , , „ . .,.,.. view concern- 

upon the fundamental nature of conspiracy is strikingly i ng nature of 

illustrated by a comparison of the criticisms of Lord cons P lra °y- 

Brampton and Lord Lindley, respectively, on the case of 

Huttley v. Simmons (n). 

In that case the plaintiff was a cab-driver, in the 
employ of a cab-owner. The defendants were members of 
a trade union, and the statement of claim alleged that 
they had maliciously induced the cab-owner not to employ 
the plaintiff. Darling, J., held that as to the three 
defendants the plaintiff had no case, and, as to the fourth, 
that no action lay, because the defendant had done no 
unlawful act apart from motive, and that the fact that he 
acted in concert with others made no difference. 

Lord Brampton said with reference to this case (1901, 
A. C. p. 531) : " If I rightly understand the judgment of 
Darling, J., in Huttley v. Simmons, he treated Allen v. 
Flood as a binding authority, compelling him to hold 
that the object of the conspiracy as proved was not un- 
lawful ; in that view he rightly decided that the count for 
conspiracy could not be maintained. If he had held that, 
although the object of the conspiracy was unlawful, yet if 
the overt acts were not so, because they would not have been 
unlawful if done by one individual without any conspiracy, 
and had decided on that ground, I should have differed." 

countenance to the theory, e.g., the language of Cockburn, C. J., in 
R. v. Warburton, L. E. 1 0. 0. 276 ; and see the report of the Eoyal 
Commission on Trade Unions, referred to in R. v. Parnell, 14 
Cox, 508 ; and see ex parte Dalton, 28 L. E. Ir. 36. As to Civil 
Conspiracy see Prefatory Note. 
(n) 1898, 1 Q. B. 181. 

I 2 



116 INTERFERENCE BY TRADE IN COMBINED ACTION. 

Lord Lindley, however, said (ib. p. 540) : " The 
report does not state the means employed to induce the 
cab-owner to refuse to have any dealings with the plaintiff. 
... It is difficult to draw any satisfactory conclusion 
from this case, as the most material facts are not stated." 

Lord Brampton therefore seems solely to have addressed 
himself to the question whether, unlawful means apart, 
the object of the combination was reasonably to advance 
the interests of the persons combining ; whereas Lord 
Lindley considered that the vital question was whether 
the cab-owner had been "coerced " or not (o). 

(o) Lord Lindley and Lord Shand seem to be in the minority as 
regards the essential character of conspiracy. The views of these 
two learned judges and Palles, 0. B. seem to disregard altogether 
Gregory v. Duke of Brunswick ; and for a further criticism, see 
, Prefatory Note. 
Sir F. Pol- It is sometimes said that damage is the gist of the action for 

lock's views conspiracy, and not the conspiracy (e.g., Pollock, Torts, 6th ed. 
on the subject. p 3lg> and geg L _ q e Q ct. 1901, 395), and a dictum of Lord 
Justice Bowen is cited (Mogul Case, 23 Q,. B. D. p. 616) : " As a 
rule, it is the damage -wrongfully done, and not the conspiracy, 
that is the gist of actions on the case for conspiracy." The rule 
that no action for conspiracy lies unless damage be proved is veiy 
well known (see per Lord Holt in Savill v. Roberts, 1698, 1 
Ld. Baym. 374) : " An action will not lie for the greatest con- 
spiracy imaginable if nothing be put in execution." But it appears 
in no wise to conflict with the principle of Gregory v. Duke of 
Brunswick, viz., that a conspiracy to injure another needs to be 
justified, i.e., is wrongful unless justified. And it must be remem- 
bered that Lord Bowen's view upon the general law of tort cannot 
be regarded, since Allen v. Flood, as a correct exposition of the 
law. Lord Holt's statement, therefore, that "the damage is the 
ground of the action" (ib.) must not be understood too literally. 
See Cotterell v. Jones, 1851, C. B. 713. In the arguments in the 
last-mentioned case, Gregory v. Duke of Brunswick is treated as an 
authority for the proposition that the forming of a combination 
with a harmful object is prima facie unlawful conduct. 

Proof of damage is, it is apprehended, equally essential to the 
maintenance of an action on the case for negligence. Yet no 
difficulty is felt in regarding negligence as a " substantive 
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The case of Lyons v. Wilkins, however (1898, 1 Ch. 811), 

already mentioned, presents a real difficulty. There the 

wrong." I venture also to doubt the accuracy of the inference 
drawn by the same learned writer (Torts, 6th ed. p. 314) from the 
language of Coltman, J. (quoted above, p. 113), as laying down that 
"in point of law the conspiracy was material only as evidence of 
malice.'' What Coltman, J., appears to have said was in reality 
merely this : — 

(1.) Hissing an actor by a single individual might be, in point of 
law, actionable; scilicet, if a malicious motive could be proved in 
fact. And it might be true that there was no objection in law to a 
verdict against one though a conspiracy was charged. 

(2.) Proof of concerted action would raise the presumption of, or 
at least materially assist the proof of, such motive. 

(3.) But that the plaintiff's counsel having rested his case wholly 
on proof of a concerted hissing, he must stand or fall by what he 
had undertaken to prove — to prevent surprise and unfairness. 

(4.) Furthermore, the jury having negatived the fact of pre- 
concert, there was no other evidence of a malicious motive. 

But the learned judge did not say that if a conspiracy had been 
found by the jury, proof of motives of ill-will would have been 
essential to the maintenance of the action, or that a conspiracy to 
injure another in his trade or calling is not of itself wrongful quite 
apart from malice, except in the legal sense of the term ; indeed, 
the inference is the other way. 

This view seems to be supported by the decision itself on the 
demurrer, and also by what Lord Halsbury, L. C, said in Quinn v. 
Leathern in the course of the argument (partially reported), namely, 
that the declaration in Gregory v. Brunswick was held to be well 
founded. Note that the declaration alleged a conspiracy not to 
hiss, but to injure the plaintiff in his calling, hissing being merely 
alleged as an overt act. 

The whole difficulty and confusion of thought connected with 
this case seems to have arisen from the fact that it is one of those 
cases which the facts render capable of being differently presented 
at the option of the litigant, viz., either — 

(1.) As a case in which motive is an essential ingredient of the 
cause of action ; or 

(2.) As a case of conspiracy in which actual proof of ill-will is not 
in the first instance, or in the general case, essential. 

The plaintiff's counsel chose to present the case as one of con- 
spiracy to injure, and he was not afterwards allowed to treat it as 
one of slander of a man in his trade. 
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ostensible object of the defendants, who were officers of a 
trade union, was to obtain for such of their members as were 
employed by Messrs. Lyons an increase in wages and other 
advantages; and it was stated by the late Master of the 
Eolls (A. L. Smith) that to induce the men to strike with 
such an object was perfectly legal (p). But the union 
went further and called out the workmen of one Schoenthal, 
a sub-manufacturer, and who solely supplied the plaintiff 
with goods for his business. It was held that the conduct 
to Schoenthal was illegal and unjustifiable, and, being 
directed to the injury of the plaintiff, gave him a cause of 
action for an injunction. 

The following observations may be made on this 
case : — 

1. The main grounds of judgment in the case and the 
dicta in Quinn v. Leathern concerning it are directed 
(apart from Lord Lindley's judgment) to the construction 
of the statute alone. 

2. The illegality of such conduct, apart from the Acts 
of 1871 and 1875, was taken for granted by the Court 
of Appeal, and was erroneously understood to be admitted 
by counsel for the defendants (q). 

(p) His Lordship said that the Acts of Parliament had legalized 
such conduct. It was held, however, in Quinn v. Leathern that 
the Acts of Parliament had not affected civil liability. But it is 
apprehended that such strikes are perfectly legal in every way, 
unless the real object of the strike is to gratify ill-will, an intention 
which, of course, must be evidenced by other circumstances. 

(q) Cp. the language of A. L. Smith, M. E. : "Now the com- 
plaint made by Messrs. Lyons is that what the defendants have 
been doing was illegal at common law. To that the defendants 
make answer : That is all very well, your saying that it is illegal 
ut common law. You would have been right before the year 
1871," with the argument of Mr. C. E. Jenkins for the appellants, 
at p. 819, in the following words : "I submit that what the defen- 
dants have done can be maintained both under the Acts and 
independently of those Acts." 
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3. The legality of strikes cannot now, it is submitted Observations 

upon the ease. 
be impugned, since the Trade Union Act, 1871, on any 

other ground than conspiracy to injure or molest in 
business, or to commit an act criminal apart from 
combination; in other words, it may seriously be ques- 
tioned whether any doctrine of conspiracy to coerce in 
business is known to the law since the repeal of the 
Combination Laws, and especially since the Trade Union 
Act, 1871, apart from the doctrine of conspiracy to injure 
in business (see infra). This being the case, and the 
Combination Laws not being merely declaratory of the 
common law (according to Mr. Justice Wright (Consp. 
p. 51) and Sir James Stephen (Hist. C. L. iii. pp. 210, 
220) ; Sir William Erie (Trade Unions, p. 57) being of a 
contrarj' opinion (r)), the civil liability for combinations 
to coerce was destroyed with the repeal of the Com- 
bination Laws ; the repeal of the statutes, that is to say, 
which imposed that liability. Even if that had not been 
the effect of the repeal, sect. 3 of the Act of 1871 declares, 
as Lord Bramwell pointed out in the Mogul Case, that 
agreements merely restrictive of trade are, with certain 
exceptions enforceable at law. 

4. It seems undeniable that the case runs counter to 
much that was said, or rather to be inferred, in the Mogul 
Case ; statements made, it is true, in reference to a 
case of competition in trade, and therefore not neces- 
sarily applicable to the analogous problem of labour 
competition; where, however, the same "antinomy" of 
fights exists as in the region of trade ; where the interests 
of the labourer must necessarily clash with those of the 

(r) It is sufficient to say that the reasons given by Mr. Justice 
Wright and Sir James Stephen for their opinions upon this question 
are far more convincing than those adduced by Sir William Erie 
for the opposite view. 
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employer; and again, where the interests of one set of 
men induce them to combine in order to drive their 
rivals out of the field. 

It may be argued that a combination with the inten- 
tion of driving A. out of the labour market, or of 
benefiting the persons combining at the expense of A., 
will not justify injurious conduct by combined action 
towards B. (as in this case) ; but if this were true, a strike 
against a class of (fellow) workmen would be illegal as 
constituting unjustifiable conduct towards the employer, 
but it was expressly said by several judges in Allen v. 
Flood, and indeed apparently conceded on all sides, that 
such a strike was perfectly legal. Again, Schoenthal had 
just as much an option as the shippers (though not, 
perhaps, as the agents) had in the Mogul Case (see Lord 
Watson's remarks as to the latter, p. 99) ; and the 
object in Lyons v. WUkins was as much one of financial 
gain (a rise in wages) as was that in the Mogul Case. 

In Allen v. Flood there may have been a " dispute " 
with the Glengall Company for the purposes, and within 
the meaning, of sect. 3 of the Act of 1875 ; but there 
was certainly no question of "competition" with the 
Company ; and yet such a strike was admitted to be legal. 
It can hardly be argued that the Act in question created 
a liability which did not exist prior to the Act. 

It would be indeed regrettable if it could be said that 
the law of England recognized at the present day, upon 
the question of competition, one law for the trader and 
another for the workman. And it is submitted that 
since the repeal of the Combination Laws in 1825 
no such distinction finds any place in our system of 
jurisprudence. 

Lord Justice Bowen certainly treated labour competition 
as being in the same plane with trade competition. In 
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23 Q. B. D. p. 619, he says ; " One may with advantage 
borrow for the benefit of traders what was said by Erie, J., 
in B. v.Rowlands (17 Q. B. (A. & E.) 671, at 687 «.), of 
workmen and of masters : ' The intention of the law is 
at present to allow either of them to follow the dictates 
of their own will, with respect to their own actions, and 
their own property ; and either, I believe, has a right to 
study to promote his own advantage, or to combine with 
others to promote their mutual advantage (s).' " And it is 
apprehended that Lord Shand's views are identical with 
those of Bowen, L. J., on this point (see the learned judge's 
judgment in Allen v. Flood and Quinn v. Leathern). 

It will be necessary, in order to understand the questions 
raised by Lyons v. Wilkins, to consider the history of the 
law regulating strikes, and combinations in the labour 
market generally. 

(s) Where the officers of a trade union act tinder the general 
authority conferred upon them by the members, and bond fide so 
act in the interests of the members, it certainly seems in accordance 
with principle that they should be clothed with precisely the same 
rights and liabilities neither more nor less, as attach to those whose 
interests they represent, and under whose authority they act. 

Note that the defendant association in the Mogul Case regulated 
the trade dealings of its members, and was therefore a trade 
union within s. 16 of the Trade Union Amendment Act, 1876, as 
" imposing restrictive conditions on the conduct of a trade or 
business." 
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CHAPTER V. 

history of the law relating to strikes. 

General Summary. 

(a) Combinations to fetter the free course of trade. 
Combinations With regard to this class of combination, it seems 
trade*" to ^ e established that these were not at common law 

indictable conspiracies per se (a). However, some doubt 
at one time seems to have been felt on the matter (e.g., by 
the Court of Exchequer in Hilton v. Eckersley (b), and 
the Q. B. in Hornby v. Close (c)), and the question is now 
settled by the Trade Union Act, 1871, s. 2, and the 
Criminal Law Amendment Act, 1871 (now repealed and 
replaced by the Conspiracy and Protection of Property 
Act, 1875), the combined effect of which is to declare 
restraint of trade to be in itself no ground for rendering 
an agreement criminal (d). 

(a) Notwithstanding the dictum of Crompton, J., in Hilton v. 
Eckersley (1859, 8 E. & B. 47), who based his view on the authority 
of precedents of indictments : see R. v. Stainer, 1870, 1 C, 0. B. 
230, and Mogul Steamship Co. v. Macgregor, 23 Q. B. D. 598; 
Stephen, Hist. Crim. Law, 220; and Wright, Consp. 43. The 
above classification of labour combinations is not of course a natural 
one, but I have found it convenient to adopt it in view of the treat- 
ment which the subject has received at the hands of certain judgeB. 

(b) 6 E. & B. 47. 

(c) L. E. 2 Q. B. 153. 

(d) As regards the illegality for the purpose of a civil action of 
such combinations, see the Mogul Case, ^erBowen, L. J., 23 Q. B. D. 
p. 619; Ery, L. J., ib. p. 627; per Lord Halsbury, L. 0., 1892, 
A. 0. p. 39 ; Lord Watson, ib. p. 42 ; per Lord Brarnwell, ib. p. 46 ; 
per Lord Hannen, ib. p. 58 ; where such illegality was emphatically 
denied, a repudiation extending, be it observed, not merely to 
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(b) Combinations by workmen to raise wages, fix hours 
of work, and otherwise control an employer in his 
business. 

It is exceedingly doubtful that these were originally To fetter the 
, . , . . , ..... . trade of an 

at common law indictable conspiracies («), but a long individual. 

series of statutes was passed (culminating in the Act 

of 1800, 40 Geo. III. c. 60) rendering them illegal 

and punishable. Then in 1825 an Act was passed 

<6 Geo. IV. c. 129) (/), in which these Combination 

Statutes were all swept away. Yet it seems that about 

this period the opinion obtained (#), and had perhaps 

long been current (h), that combinations of this kind 

agreements restrictive of trade in the limited sense in which the 
word is used in the Trade Union Act, 1871 (see p. 171), but to 
agreements imposing an unreasonable restraint of trade. 

It seems to have been thought that the operation of the Act of 
1871 is restricted to combinations by employers and workmen 
(Wright, Oonsp. 44) ; but the benefit of sect. 2 of the Trade Union 
Act, 1871, expressly extended to "combinations, whether temporary 
or permanent, for imposing restrictive conditions on the conduct of 
any trade or business, as would have been deemed to be an unlawful 
combination by reason of one or more of its purposes being in 
restraint of trade." This question seems now, however, one of 
purely historical interest (vide Trade Union Amendment Act, 1876, 
s. 16; and cf. Chamberlain's Wharf, Ltd. v. Smith, 1900, 2 Ch. 605, 
per Lord ALverstone, M. E., at p. 612. 

(e) See the dictum of Lord Campbell in Hilton v. Eckersley, 1856, 
8 B. & B. 47, cited with approval by Lord Bramwell in Mogul 
Steamship Co. v. Macgregor, 1892, A. O. 25, p. 210 ; and see Wright, 
Oonsp. pp. 55, 56, and Stephen, Hist. Orim. Law, vol. 3, p. 220. 

(/) Replacing 5 Geo. IV. c. 95. 

(g) See the dictum of Grose, J., in B. v. Mawbey, 1796, C. T. E. 
019; disapproved by Lord Campbell, C. J., in Hilton v. Eclcersley, 
1856, 8 E. & B. 47, and criticized by Sir W. Erie (Trade Unions, 
App. I. xxvi.). This dictum was referred to with approval by 
Lord Brampton in Quinn v. Leathern (1901, A. C. p. 531) as an 
authority for an entirely different proposition. 

(h) Cf. the case of the Journeyman Tailors of Cambridge, 8 Mod. 
Bep. 10; criticized by Sir W. Erie (Trade Unions, App. I. xxvi.), 
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were criminal conspiracies at common law, i.e., apart 
from statute. But it is important to remember (and 
much confusion seems to have arisen from not observing 
the distinction) that combinations of this kind were 
not at common law deemed criminal (if indeed such 
was the case) because of the element of coercion or 
compulsion of another which they involved — at least, 
it is so submitted — but because that compulsion was 
exercised in restraint of trade (i). Combinations, there- 
fore, by workmen, so far as they exist merely for the 
purpose of raising wages, fixing hours of work, and the 
like, are not, since the repeal of the Combination Laws, 
and especially since the Trade Union Act, 1871, any 
longer criminal. 

(c) Combinations to coerce, molest, or obstruct another 
in his trade or business. 

To coerce in In the following pages the writer has endeavoured to 

'" prove by a detailed reference to the authorities that the 

following proposition is a correct one ; namely, that 

and by Mr. Justice Wright (Consp. p. 53), and by Sir James 
Stephen (Hist. Crim. Law, vol. 3, p. 209). The same remark 
applies with reference to Lord Brampton's citation of those cases, 
as in note (k). 

(i) Thus Mathew, L. J., in arg. Gibson v. Lawson, 1891, 2 
Q. B. 545, at p. 551, stated that Walsby v. Anley, 1861, 30 L. J. 
M. 0. 121 {vide infra, p. 134), and the cases following it, O'Neill v. 
Longman (4 B. & S. 376), and Wood v. Bowron (1866, 36 L. J. 
M. C. 5), infra, were decided on the ground of restraint of trade. 
In Walsby v. Anley, Crompton and Hill, JJ., said that a combina- 
tion to compel and coerce a master to a particular course of business 
was a criminal conspiracy at common law. See also Wright, 
Consp. pp. 46 — 50, where these dicta are criticized; and for the 
proposition that the expression ' ' conspiracy to fetter trade " includes 
the notion of conspiracy to coerce in business, see the proviso to 
sect. 2 of the repealed Criminal Law Amendment Act, 1871 (see 
p. 144, and Appendix). 
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the law never recognized apart from statute, and does 
not now recognize, the fact of the object of an agreement 
being to coerce a man in his business, as a specific 
ground for holding such agreement criminal, apart from 

(a) The element of restraint of trade involved, which, 

as already mentioned, is not now, if it ever 
was, any ground of criminality ; and 

(b) Apart from the doctrine concerning malicious 

conspiracy to injure, discussed above. 

Now, while the Combination Laws were in force, 
agreements by workmen to coerce their employers by 
striking were of course criminal by force of the 
statutes (k) . 

But after their repeal in 1825 the authorities do not Restraint of 
show, with the exception of R. v. Bykerdike (1832) (I), coercion in 
R. v. Druitt (1867) (m), and R. v. Bunn (1872) (n), to 
be hereafter discussed, any authority for the notion that 
at common law agreements to strike were of them- 
selves criminal as being an attempt to coerce an employer 
in his business ; they merely go to show that such 
agreements might be criminal as being in restraint of 
trade (though this ground is a doubtful one), or on the 

(Je) For cases under the statutes, see R. v. Salter, 1804, 5 Esp. 125 ; 
B. v. Ferguson, 1819, 2 St. 489. 

(J) 1 Moo. & Rob. 179 ; a doubtful authority, vide infra. 

(m) 10 Cox, 592 ; and see Springhead Spinning Co. v. Riley, 1868, 
L. E. 6 Eq. 551. R. v. Druitt, as the writer will presently endeavour 
to show, is in reality directly in favour of this proposition. The 
fact that the language of the judge on this occasion, which was 
undoubtedly somewhat unguarded, has been considered an authority 
the other way, is, it is thought, due to a misconception of the meaning 
which the learned judge intended his words to have, which must be 
construed with reference to their application in the particular case 
in which they were used. To hold otherwise is, amongst other 
things, to make the language of the very learned judge self-contra- 
dictory. 

(>0 1872, 12 Cox, 316. 



12G HISTOKY OF THE LAW RELATING TO STRIKES. 

ground that their object was in breach of a penal 
statute (i.e, contemplated the procurement of what 
amounted to a criminal offence apart from the combina- 
tion), or that their express purpose was the infliction of 
an intentional and unjustifiable injury upon another (o). 

Authorities. 

Up to 1825 such authorities (p ) as exist turn on the 
doctrine of restraint of trade or upon the Combination 
Statutes; but in none of them does there appear positively 
any foundation for holding that an agreement to coerce 
in business is of itself criminal. 

In 1825 the Combination Laws were all repealed by 
the 6 Geo. IV. c. 129, but sect. 3 thereof made certain 
acts of molestation, obstruction, and intimidation 
offences punishable with two months' hard labour. 
The section is as follows : — 

" If any person shall by violence to the person or 
property or by threats or intimidation, or by molesting 
6 Geo. IV. c. or in any way obstructing another, force or endeavour 
to force any journeyman, manufacturer, workman, or 
other person not being hired or employed in any manu- 
facture trade or business to depart from his hiring, 
employment, or work, or to return his work before 
the same shall be finished, or prevent or endeavour to 
prevent any journeyman, manufacturer, or other person 
not being hired or employed from hiring himself to or 
from accepting work or employment from any person 
or persons; 

"Or if any person shall use or employ violence to 

(o) R. v. Rowlands, 1851, 2 Den. 364, 5 Cox, 460; 17 Q. B. 
(A. & E.) 671. 

(p) Journeymen Tailors of Cambridge, 1721, 8 Mod. Rep. 10; 
R. v. JEccles, 1784, 1 Leach, 274 ; R. v. Mawley, 1796, 6 T. R. 619 ; 
R. v. Hammond, 1799, 2 Esp. 719. 
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person or property of another, or threats or intimidation, or 
shall molest or in any way obstruct another for the purpose 
of forcing or inducing such person to belong to any club 
or association or to contribute to any common fund, or 
to pay any fine or penalty, or on account of his not 
belonging to any particular club or association, or not 
having contributed or having refused to contribute to 
any common fund, or to pay any fine or penalty, or on 
account of his not having complied or of his refusing 
to comply with any rules, orders, resolutions or regula- 
tions made to obtain an advance or to reduce the rate 
of wages, or to lessen or alter the hours of working or 
to decrease or alter the quantity of work, or to regulate 
the mode of carrying on any manufacture trade or 
business, or the management thereof; 

"Or if any person shall by violence to the person 
or property of another or by threats or intimidation, 
or by molesting or in any way obstructing another, force 
or endeavour to force any manufacturer or person 
carrying on any trade or business, to make any altera- 
tion in his mode of regulating, managing, conducting 
or carrying on such manufacture trade or business, or 
to limit the number of his apprentices, or the number 
or description of his journeymen, workmen or servants ; 
every person so offending," etc. 

Sect. 4 contained the following proviso : " This Act Sect. i. 
shall not extend to subject any persons to punishment, 
who shall meet together for the sole purpose of consult- 
ing upon and determining the rate of wages or prices, 
which the persons present at such meeting or any of 
them shall require or demand for his or their work, or 
the hours or time for which he or they shall work in any 
manufacture trade or business, or who shall enter into 
any agreement, verbal or written, among themselves, for 
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the purpose of fixing the rate of wages or prices which the 

parties entering into such agreement or any of them shall 

require or demand for his or their work, or the hours or 

time for which he or they will work, in any manufacture 

trade or business ; and that persons so meeting for the 

purposes aforesaid or entering into such agreement as 

aforesaid, shall not be liable to any prosecution or penalty 

for so doing." 

B. v. Byker- The first case under the Act was that of B. v. 
dike. 

Byker dike (q). 

In this case workmen combined under oaths to send a 
letter to an employer to the effect that all his men would 
strike within fourteen days unless certain workmen were 
discharged. Patteson, J., is said to have told the jury 
that the statute 6 Geo. IV. c. 129, " never meant to 
empower workmen to meet and combine for the purpose 
of dictating to the master whom he should employ ; and 
that this compulsion was clearly illegal." 

On this ruling Mr. Justice Wright observes (r) that, the 
report being brief and ambiguous, it cannot be clearly 
determined whether any reference to common law was 
intended; and that, though the first count alone seems to 
have been based on the statute, both counts, since the 
case of B. v. Bowlands (s), are questionable. 
S. v. Setiby. Then, in 1847, came B. v. Selsby (t). 

In this case the defendants had demanded that their 

(q) 1832, Moo. & Bob. 177. 

(r) Consp. at p. 48. 

(s) 1851, 17 Q. B. (A. & E.) 671 ; but see p. 129, infra. 

(<) 1847, 5 Cox. 495; vide R. v. Harris, 1842, C. & M. 661 n. 
Tindal, 0. J., in a charge to the grand jury with reference to an 
indictment upon 7 & 8 Geo. IV. c. 30, for feloniously demolishing a 
house under circumstances amounting to riot, said that combination 
by workmen to determine the rate of wages they should take was 
lawful under 6 Geo. IV. c. 129. 
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employer should employ persons of a certain description 
only, and, on the master refusing to comply, the defendants 
left their employment and pursued such a system of 
annoyance to the workmen who remained as to oblige 
them to leave, and forced others who came to be hired 
to leave the premises. Their conduct seems to have 
involved no breach of contract by any one. 

They were charged by means of various counts with — 

(a) A malicious agreement to impoverish their em- 

ployer and prevent him from carrying on his 
trade ; and 

(b) Conspiring in divers ways to obstruct and prevent 

workmen and apprentices of the employer from 
continuing in their employment within the mean- 
ing of 6 Geo. IV. c. 129, s. 3. 

Baron Rolfe (Lord Cranworth) seems to have dis- 
regarded, in his charge to the jury, all the counts under 
head (a), and with reference to the counts charging the 
conspiracy under head (b), he ruled that merely to persuade 
people in a peaceful manner that it was to their interest 
not to work except for certain wages, and not to work 
under certain regulations, was not a molestation or 
obstruction within the meaning of the Act. 

With regard to the counts under head (a) which were 
disregarded, it is interesting to notice that, though they 
charged malice, they did not charge, nor did the facts 
show, means amounting to a civil wrong; and it may 
well be that they were considered bad on this account, 
just as, conversely, in the subsequent case of R. v. 
Rowlands (u), counts, which were held bad as being too 
vague, alleged means amounting to a civil wrong, but 
did not aver malice. The former distinction seems now 
to be exploded (see pp. 114, 115). 

(m) 1851, 5 Cox, 466. 

L.T.U. K 
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In R. v. Hewitt (v) the charge was one of conspiracy to 
"molest" and "obstruct" within 6 Geo. IV. c. 129. 

-R. v. Hewitt. The facts were these. The Philanthropic Society of 
Coopers was formed in order to relieve members who 
were sick, and to provide for their funerals. A member 
thereof named Evans, with the permission of his employer, 
Mr. Turner, in whose yard he was then working, worked 
in a yard where steam machinery was being used, and 
thereupon the society fined him, in accordance, it appears, 
with the rules of the society. Evans refused to pay, 
and the other society men in Turner's yard then left 
their work and refused to return while Evans was employed, 
each man receiving 9s. for his loss of time by the committee 
of the society. 

Evans was in consequence dismissed and was thrown 
out of work, it appearing in evidence that a fine "followed 
a man all over the country" and prevented him getting 
work. This was held a "molestation" and "obstruc- 
tion " within the meaning of the Act. 

The precise reasons for the decision do not clearly 
appear in the language of Lord Campbell to the jury, which 
merely amounts to a statement that the defendants had 
broken the law by injuring and prejudicing their neighbour. 

B. v. Mow- In the same year (1851) was decided the case of R. v. 

Rowlands (x), the facts of which have already been stated 
(supra, p. 103). 

In that case counts which alleged a conspiracy to 
commit a breach of a penal statute were upheld by the 
Court of Q. B. ; and certain other counts, which merely 
alleged agreements to induce others to leave their employ- 
ment in breach of contract and otherwise, were held bad 
as being too vague. 

(«) 1851, 5 Cox, 162. 
((b) 1851, 5 Cox, 466. 
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Thus, this case is certainly no authority (indeed, if 
anything, it tends the other way) for the supposed 
doctrine that a combination to coerce in business is of 
itself a criminal conspiracy. And the summing up of 
Erie, J. (set out supra, p. 104), was clearly based on the 
doctrine of a malicious conspiracy to injure (y). 

The dictum of Crompton, J., in Hilton v. Eckersley Didwm, of 
(1856) (z), that an agreement by workmen to raise wages mMilton'v. ' 
is an illegal conspiracy at common law, was based merely ^^ 
on the ground of restraint of trade, and is in direct con- 
flict with the expressed views of Lord Campbell in the 
same case, and overruled by six judges in the Mogul 
Case (see p. 122, n.). 

E. v. Perham (1859) (a) seems to be quite immaterial R- v - Perham. 
for the present purpose. It merely laid down that a 
threat to be within the meaning of the statute need not 
be a threat of anything criminal. 

Then came the amending Act of 1859 (b), which enacted 22 & 23 Vict. 
as follows : — 

"No workman or other person, by reason merely of his 
entering into an agreement with any workmen, or by reason 
merely of his endeavouring peaceably, and in a reasonable 
manner, and without threat or intimidation, direct or 
indirect, to persuade others to cease or abstain from work, 
shall be deemed or taken to be guilty of ' molestation ' or 
' obstruction ' within the meaning of the said Act of 
6 Geo. IV." 

Then in 1861 comes the case of Walsby v. Anley (c), Walsbijv. 
in which it was held that a threat of a strike is a " threat " * " J ' 

(y) Lord Macnaghten(<2i4mra v. Leathern, 1901, A. 0. p. 511) said, 
speaking of B. v. Rowlands : "The observations to which I refer are 
not confined to cases depending on exploded doctrines in regard to 
restraint of trade." 

(z) 1856, 8 E. & B. 47. (a) 1859, 5 H. & K. 30. 

(6) 22 & 23 Vict. c. 34. (c) 1861, 30 L. J. M. 0. 121. 

K 2 
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Cockburu, 
C.J. 



Crompton J. 



within the meaning of the statute. There a summary 
conviction of a "threat" within the meaning of 6 Geo. IV. 
c. 129, was upheld, the defendants having threatened to 
strike if certain workmen were not discharged. 

Its importance, however, turns on the dicta of the 
various judges who composed the Court. The common 
principle underlying those dicta is that a " threat " to 
he within the statute must be a threat of something 
"unlawful," and that a strike is sufficiently "unlawful" 
to render a threat of it a threat within the statute. 

Cockburn, C. J., in giving judgment, said that it was 
perfectly lawful for workmen to give the masters the 
alternative whether they would retain their services by 
discharging obnoxious persons, or lose their services by 
retaining such persons. But if the men went further, and 
did not fairly give the master the alternative, but sought 
to coerce him, by threats of doing something that was likely 
to operate to his injury, into the discharge of the obnoxious 
persons, then the case came within the operation of the 
third section of the Act. 

It will be seen, therefore, that the learned Judge confined 
his language purely to the interpretation of the Act of 
Parliament. 

Crompton, J., however, having stated in the course of 
the argument that he saw no reason for withdrawing from 
what he laid down in Hilton v. Eckersley (d), said as 
follows : — 

" I entertained great doubts on first reading the case 
whether the conviction was right, because the threats and 
intention were not to do an act in itself unlawful. It was 
do to something which the men had a right to do, namely, 
to leave their master's employ. But I think that several 
workmen have do right to combine to procure the discharge 
(d) 1856, 8 E. & B. 47. 
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of fellow-workmen, and threaten to leave their employ at 
once in a body if these obnoxious persons were not 
discharged. It is a matter of common learning that what 
the man may lawfully do alone, he may not do in combination 
with others, when the act tends to do harm to another. The 
evidence shows a threat to carry out a combination or 
conspiracy illegal at common law, and not allowed by 
the statute, and the case therefore falls within the third 
section, which forbids the endeavour by threats to force 
a master to alter his course of business or to limit the 
number or description of his men." 

Hill, J., said : — Hill, J. 

" I entirely concur with what has been said by the 
other members of the Court. ' Threat ' must be construed 
with reference to what goes before and follows ; and I 
think, in order to be within the section, it must be a threat 
to do an illegal act. I fully concur in what the Lord 
Chief Justice has said so fully, as to the right of workmen 
to say whether or no they will continue to work with 
particular men, or under a particular mode of business ; 
but if they seek by combination to compel and coerce a 
master to a particular course of business, that amounts to 
a conspiracy at common law, and an attempt to carry 
it out would be illegal, and the magistrates had therefore 
abundant evidence before them that the threat was to carry 
out a combination illegal at common law." 

It will be seen that both Crompton, J., and Hill, J., 
appear to have thought a combination to procure the 
discharge of a fellow-workman by a threat of a strike 
was, at common law, not merely unlawful but criminal, 
whereas Cockburn, C. J., as pointed out above, con- 
fined himself in terms purely to the construction of the 
statute. 

But it is highly important to notice that in the recent Mathew, L. J. 
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case of Gibson v. Lawson (1891) (e) Mathew, J., in the 
course of argument said that this case and the cases 
following it were decided on the ground of restraint of 
trade. Crompton, J,, indeed, seems partly to have based 
his judgment, in the case discussed, on the ground that a 
combination to procure the dismissal of a fellow-workman 
was criminal by reason of its being a malicious conspiracy 
to injure ; but whether this be true or not, inasmuch as 
in the course of argument, as stated above, he referred to 
his dictum in the previous case of Hilton v. Echersley, 
the authority of Mathew, L. J. (then J.), in Gibson v. Lawson, 
is sufficient, it is thought, to negative the notion that the 
learned judges in Walsby v. Anley were attempting to lay 
down " coercion in business " as a specific ground for 
constituting an agreement criminal, apart from the element 
of restraint of trade involved therein (/), or the doctrine 
of malicious conspiracy to injure. 
O'Neill v. The facts in O'Neill v. Longman (g) (1863) showed a 

clear case of a "threat" to a workman within the meaning 
of the Act, but are not important to the present purpose. 

(e) 1891, 2 Q. B. 545, at p. 551. 
Conspiracy (/) It was shown to conclusiveness by Mr. Justice Wright 

to injure. (Oonsp. p. 48) that it was qv'te unnecessary to hold in this case 

that strikes were criminal (cf. B. v. Perliam, mentioned supra, 
p. 131) ; and the case no doubt is to be supported (it was followed 
in several subsequent cases) on the ground that the motive of 
coercion is evidence, indeed the strongest evidence, that the strike 
threatened would be for the purposes of inflicting injury without 
reference to the lawful gain of the strikers. The workmen to whom 
the defendants objected in this case were workmen working under 
a "declaration" not to strike. Note, therefore, that the conduct 
threatened to the employer was of an injurious character, to be 
effected by combined action which would not directly or reasonably 
put a penny into the pockets of the strikers, and would not 
therefore be in the course of competition. R, v. Hewitt {supra) 
may also be explained on this ground. 
(g) 1863, 4 B. & S. 376. 
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In O'Neill v. Kruger (h) it was held, inter alia, that a O'Neill v. 
resolution of a workmen's club, uncommunicated to the 
employer, forbidding workmen to work, with the object of 
compelling the employer to discharge a workman, was not 
a threat within the meaning of the Act. 

In Wood v. Bowron (i) Cockburn, C. J., Mellor and Wood v. 
Lush, JJ., were agreed that it was doubtful whether 
strikes to procure the discharge of a workman were per se 
criminal, in the absence of an express intimation, which 
must be, it was held, given on the initiative of the workmen 
to constitute a threat within the statute. 

In Shelbourne v. Oliver (1866) (k), and Skinner v. Shelboume v. 
Kitch (1867) (I), the facts were similar to those in ner Y 'xaioh. 
Walsby v. Anley, which was followed. 

Then comes the important case of R. v. Druitt (m), E. v. Druitt. 
tried in 1867. 

Bramwell, B. (afterwards Lord Bramwell), in his 
summing up to the jury, having first stated that a strike 
was per se perfectly lawful, went on to lay down that if 
persons agree to coerce another's liberty of mind and 
thought by compulsion and restraint, they are guilty of 
an indictable offence. "The liberty of a man's mind Dictumin. 
and will to say how he should bestow himself and his 
means, his talents and his industry, is as much a subject 
of the law's protection as that of his body. Generally 
speaking, the way in which people have endeavoured to 
control the operation of the minds of men is by putting 
restraints on their bodies, and therefore we have not so 
many instances in which the liberty of the mind is vindi- 
cated as that of the body. Still, if any set of men agreed 

(A) 1863, 4 B. & S. 389. 

(») L. E. 2 Q. B. 21. 

(*) 1866, 13 L. T. Eep. N. S. 630. 

(0 1867, 10 Oox, 493. 

(m) 1867, 10 Cox, 592. 
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amongst themselves to coerce that liberty of mind and 

thought by compulsion and restraint, they would be 

guilty of a criminal offence, namely, that of conspiring 

against the liberty of mind and freedom of will of those 

towards whom they so conducted themselves. I am 

referring to coercion and compulsion — something that 

is unpleasant and annoying to the mind operated upon — 

and I lay it down as clear and undoubted law that if two 

or more persons agree that they will by such means 

co-operate together against that liberty, they are guilty 

of an indictable offence." 

With reference to this dictum, which has often been 

criticized (and in Gibson v. Lawson (n) was declared to 

be bad law), the following digression, by way of an attempt 

at an explanation, may not seem out of place. 

Attempted In the first place, it is to be observed that the correct- 

explanation of . . . . 

the dictum. ness of the decision in this case, apart from this particular 

dictum, has never been questioned. The charge, which 

was amply proved, was one of conspiracy to molest and 

obstruct by means of the picketing system, and was 

clearly within the Act of 1825. Secondly, the dictum 

is the only passage in the judgment to which exception 

can be and was taken in Gibson v. Lawson (o) , and it 

may be seriously doubted, after a careful examination of 

the context of the summing up, especially the statement 

as to the legality of strikes (p), whether the learned 

judge did not intend to use the words " compulsion and 

restraint" with special reference to picketing, as meaning 

(«) Vide infra, p. 139. 

(o) lb. 

(p) It is at least interesting to note that in the Mogul Case (1892, 
A. C. 25), twenty-five years after, the same judge (then Lord 
Bramwell) quoted the dictum of Lord Campbell in Hilton v. 
Echeraley , as to combinations by workmen to raise wages being 
lawful, with, approval. 
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" a compulsion and restraint which the law will take 
cognizance of and punish " ; an explanation which is 
consonant with, and is supported by, the rest of the 
judgment. 

It seems scarcely likely that a judge possessing acumen 
in so remarkable a degree as the late Lord B ram well could 
have failed to perceive that every strike must necessarily 
involve coercion, that being hypothetically its avowed 
object. Thirdly, it is to be borne in mind that the 
learned judge was engaged in the task of explaining the 
law upon a somewhat intricate subject to a jury of ordinary 
men ; and it seems extremely likely that in the passage 
referred to, he was doing no more than propounding in 
simple language the strictly theoretical principle or 
"rationale" upon which the law proceeds in punishing, 
amongst others, offences relating to picketing ; and it is 
further interesting to note that this dictum was quoted 
(notwithstanding Gibson v. Lawson) in Allen v. Flood by 
Halsbury, L. C. (q), and also referred to by the late 
Mr. Justice North in the same case (r), in each instance 
with approval, apparently as expressing such general 
theoretical principle. 

The language of the Lord Chancellor, Lord Halsbury, 
in the Mogul Case, 1892, A. C. p. 38, is significant : " I am 
unable to concur with the Lord Chief Justice's criticism 
(21 Q. B. D. 551) (if its meaning was rightly interpreted, 
which I very much doubt) on the observations made by 
my noble and learned friend Lord Bramwell in R. v. 
Druitt (10 Cox, C. C. 592), if that was intended to treat 
as doubtful the proposition that a combination to insult 
and annoy a person would be an indictable conspiracy. 
I should have thought it as beyond doubt or question 

(g) 1898, A. 0. 1, at p. 73. 
(r) 1898, A. 0. 1, at p. 39. 
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that such a combination would be an indictable mis- 
demeanour, and I cannot think the Chief Justice meant 
to throw any doubt upon such a proposition." 

Lord Bram- What Lord Bramwell's own views were in the year 

well's views „„„_ , , , n , . n ,, 

on Mogul 1892 may also be gathered from his language in the same 

Case - case (A. C. p. 47) : " There is one thing that is to me 

decisive. I have always said that a combination of work- 
men, an agreement among them to cease work except for 
higher wages, and a strike in consequence, was lawful at 
common law ; perhaps not enforceable inter se, but was 
not indictable. The Legislature has now so declared. 
The enactment is express (s), that agreements among 
workmen shall be binding, whether this would or would 
not but for the Acts have been deemed unlawful as in 
restraint of trade. Is it supposable that it would have 
done so in the way it has, had the workmen's combination 
been a punishable misdemeanour? Impossible. This 
seems to me conclusive, that though agreements which 
fetter the action of the parties to it may not be enforce- 
able, they are not indictable. See also the judgment of 
Fry, L. J., on this point." Even if it could be said that 
sect. 1 of the Trade Union Act only affected criminal 
liability, how can it be said, to use Lord Bramwell's 
argument, that an agreement which is enforceable at law 
can constitute an injuria to a third person which can be 
civilly sued upon if damage result ? It is true that sect. 3 
of the Act of 1871 does not cover agreements in unreason- 
able restraint of trade (see Mineral Water Bottle Co. v. 
Booth; Urmston v. Whitelegg, infra, pp. 171, 173); but 
note that Lord Bramwell applies his argument (a) to 
enforceable agreements, and next (b) to unenforceable 
agreements. 

The notion, however, that the language of Lord 

(s) His Lordship refers to sect. 3 of the Trade Union Act, 1871. 
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Bramwell's dictum is to be taken literally, is only 
consistent with the learned judge having thought — 

1. That combinations by workmen 

(a) to raise wages or otherwise to control an 

employer; and 

(b) to obstruct or coerce him in his business, 

were illegal at common law, thus sharing 
the opinion which obtained in and before 
1825 {vide supra, p. 123). 

2. That the common law on this point still remained 

intact notwithstanding the statutes of 1824, 1825, 
and especially that of 1859. 

It is with reference to the dictum as thus interpreted 
that the criticism of the Court in Gibson v. Lawson(t), 
is directed in the following language : — 

"We were very properly reminded of the cases of Criticism of 
Regina v. Druitt and Regina v. Bunn (u), in which Lord Gibson v. 
Bramwell and Lord Esher (then Bramwell, B., and Lawsm - 
Brett, J.) are both said to have held that the statutes 
on the subject have in no way interfered with or altered 
the common law, and that strikes and combinations 
expressly legalized by statute may yet be treated as 
indictable conspiracies at common law, and may be 
punished by imprisonment with hard labour. Neither 
of those cases are very satisfactorily reported ; in neither 
was there any motive for questioning the dicta of the 
judges ; in the one tried by Lord Esher (then Brett, J.) 
there was no opportunity, in consequence of the prisoner 
having been acquitted on all the counts to which the 
alleged ruling applied. We are well aware of the great 
authority of the judges by whom the above cases were 
decided, but we are unable to concur in these dicta, and, 

(<) 1891, 2 Q. B. 545, at p. 560. 
(u) 1872, 12 Cox, 316 ; vide infra. 
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Hornby v. 
Close. 



Spinning Co. 
v. Miley. 



speaking .with all deference, we think they are had law. 
It seems to us to hold that the very same acts which are 
expressly legalized by statute remain nevertheless crimes 
punishable by the common law is contrary to good 
sense and elementary principle, and that the reports 
therefore cannot be correct. If the dicta are law, they 
render the statutes passed on these subjects practically 
inoperative ; these statutes might as well not have been 
passed. The dicta are criticized in detail and with great 
ability in Mr. Justice Wright's excellent work on the 
Law of Criminal Conspiracies and Agreements, pp. 50 — 
59. It is difficult to withhold assent from the statements 
and reasonings contained in those pages." 

In the same year, to proceed, as that in which R. v. 
Druitt was decided, the case of Hornby v. Close (v) came 
before the Courts. There it was held that a society, the 
main objects of which were those of a trades union and 
the support of members when on strike, was for an 
illegal object ; so that agreements in furtherance of such 
objects were not enforceable, and, in particular, the 
society was not within the benefit of 18 & 19 Vict. 
c. 63, s. 44. But the Court (Cockburn, C. J., Blackburn, 
Mellor, and Lush, JJ.) doubted whether such agreements 
were criminal. 

Next, in the same year, comes the case of Springhead 
Spinning Co. v. Riley (x). 

In this case the defendants, who were officers of a 
trade union, gave notice to workmen by means of 
placards (apparently quite innocent of threatening lan- 
guage in themselves) requesting them not to hire them- 
selves to the plaintiffs pending a dispute between the 
union and the plaintiffs. 

Malins, V.-C, held (following R. v. Druitt) that, since 

(v) L. B. 2 Q. B. 153. (a;) 1868, L. E. 6 Eq. 551. 
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the placards were issued with the object of "intimi- 
dating" (he merely means, apparently, "preventing") the 
workmen from hiring themselves, an agreement to issue 
the placards with that object was a criminal conspiracy 
at common law. 

The learned Vice-Chancellor referred to R. v. Druitt in 
the following terms : " The substance of that judgment, 
in which I entirely concur, is this — That every man is at 
liberty to induce others, in the words of the Act of Parlia- 
ment, ' by persuasion or otherwise,' to enter into a com- 
bination to keep up the price of wages, or the like ; but 
directly he enters into a combination which has as its object 
intimidation or violence, or interfering with the perfect 
freedom of action of another man, it then becomes an 
offence not only at common law, but also an offence 
punishable by the express enactment of the Act 6 
Geo. IV. c. 129." 

This is an interpretation of the dictum in R. v. Druitt 
which, in view of the fact that Bramwell, B., stated that 
a strike was per se lawful, seems at least a strange one ; 
and, since Gibson v. Lawson, no weight can be probably 
attached to it (y) ; but the case well illustrates, it is 
thought, the confusion of thought to which the unguarded 
language of Bramwell, B., in R. v. Druitt commenced to 
lead. Whether such conduct would be criminal since 
Quinn v. Leathern would, it is apprehended, depend upon 
whether (z) — 

(1) The placards contained an intimation of physical 
harm to be inflicted if not complied with ; or 

(y) The case was overruled in Prudential Assurance Co. v. Knott, 
L. E. 10 Ch. App. 142, but apparently only upon the question 
whether the Court had jurisdiction to grant an injunction in respect 
of the libel. 

(z) See infra, pp. 162 et seq. 
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(2) Whether the issuing of such placards evidenced 

under the circumstances an intention to do 
another harm, in combined action, without refer- 
ence to the benefit of the persons combining ; or 

(3) Whether such placards were libellous. 

B. v. Sheri- The next case is R. v. Sheridan (a), in which Lush, J., 

is reported to have ruled that there was nothing criminal 
in a combination to enforce by strike (without intimida- 
tion, or other acts amounting to offences) the compliance 
by a master with arbitrary rules of a trades union. As 
to the correctness of this decision as prior to the Act 
of 1875, qucere. 

JR. v. Shep- In 1869 the same judge held, in R. v. Shepherd (b), that 

an agreement to picket premises, by means merely 
amounting to a peaceable persuasion, was not criminal 
within the Acts of 1825 and 1859, there being nothing in 
the nature of force or intimidation . 

Farrarv. I n the same year, Farrar v. Close (e). 

In that case Cockburn, C. J., and Mellor, J., on the 
authority of Hornby v. Close (d), held that a certain 
society was an illegal society in the limited sense in which 
the word was used in Hornby v. Close, so as to preclude a 
person who had misappropriated funds of the society 
from being prosecuted. 

Hannen and Hayes, JJ., dissented, Hannen, J., saying 
that agreements to strike were not necessarily illegal 
even in that sense, and quoted as illustrations a volun- 
tary combination of the men to strike for the purpose only 
of benefiting themselves by raising their wages ; or for 
the purpose of compelling the fulfilment of an engagement 

(a) Leeds Mercury, 13th. August, 1868. 

(b) 11 Cox, 325. 

(c) L. E. 4 Q. B. 602. 

(d) Ubi supra. 
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entered into between employers or employed, or any 
other lawful purpose (e). Hayes, J., dissented on the 
sole ground that the evidence failed to show that the 
society's funds were used to support strikes at all, or that 
its objects were in any other way in restraint of trade. 

The Trade Union Funds Protection Act, 1869 (/), 32 & 33 Viet. 

u. 61. 

may here be mentioned in passing. This Act pro- 
tected the funds of a trade union in case of mis- 
appropriation, by declaring that restraint of trade should 
be no ground for depriving a society of the benefits 
of summary procedure conferred by sect. 24 of the 
Friendly Societies Act, 1855 (g). 

In R. v. Stainer (h), which was a case decided under B: v. Stainer. 
this Act, it was held that agreements in restraint of 
trade were, since the Act in question, no longer criminal; 
on the ground that the Legislature could not have 
intended to give criminal societies the benefit of the Act 
of 1869. 

Then, in 1871, the Trade Union Act and the Criminal Acts of 1871, 
Law Amendment Act, 1871, were passed, the former of c 31 
which in terms declared combinations merely in restraint 
of trade not to be criminally punishable (i), thus putting 
the decision in R. v. Stainer on a statutory footing, 
while the latter preserved certain exceptions, consisting 34 & 35 Vict. 

° u. 32. 

(e) There seems much, to be said for this being the correct view 
of regarding the case. The Court, however, was bound by Hornby 
v. Close on this point. 

(/) 32 & 33 Vict. c. 61. 

(g) 18 & 19 Vict. c. 63, referred to above (supra, p. 140). The Act 
of 1869 was repealed by the Trade Union Act, 1871, s. 24. 

(h) 1870, L. E. 1 C. 0. E. 230. 

()') That the term " restraint of trade " in the Act means some- 
thing different in kind from " restraint of trade " in the sense in 
which it is ordinarily used, namely, in the sense of an unreasonable 
restraint of trade, is shown by the decisions in Mineral Water Bottle 
Society v. Booth, and Urrnston v. WMtelegg (infra, pp. 171 et seq.) 
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of acts carefully defined, i.e., molestation, intimidation, 
and the like, as being the only restraints of trade criminally 
punishable. Nothing could be more significant than the 
proviso to sect. 2 of the last-named Act, which was 
repealed by the Act of 1875. 
The proviso to The proviso runs as follows: "No person shall be 
repealed Act liable to any punishment for doing, or conspiring to do, 
of 1871. an y ac ^ on tjj e ground that such act restrains, or tends to 

restrain, the free course of trade, unless such act is one 
of the acts hereinbefore specified in this section, and is 
done with the object of coercing as hereinbefore men- 
tioned." The word "unless" shows, it is submitted, 
that the expression " conspiracy to restrain the free 
course of trade," as understood by the framers of the Act 
and the Legislature, included the notion of " conspiracy 
to coerce in business." 

The end of the review of the authorities bearing on 

combinations relating to trade is now nearly arrived at; 

and at this stage, before proceeding any farther, it will be 

convenient to summarize the results of the long list of 

authorities just considered. 

Resume of The cases, then (apart from the wide language of 

prior to 1871 : Bramwell,B.,in R. v.Druitt(k),&nA the language of Malins, 

authorit^for V.-C, in the subsequent case of Springhead Spinning 

differentiating Co. v. Riley (I), which was inspired, as it is thought, by a 

coercive com- . . . ... .__. 

binations from misconceived interpretation of the language in it. v. Druitt; 

combinations. anc ^ apart, of course, from " molestations " and " obstruc- 
tions " under the Acts of 1825 and 1859), fail, it is 
submitted, to show up to the present any authority for 
specifically differentiating so-called conspiracies to coerce, 
molest, or obstruct in business from agreements by 
workmen to raise wages and the like, or otherwise in 
restraint upon trade, or, again, from malicious agreements 
(7c) Ubi supra. (1) Vbi supra. 
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to injure in trade ; indeed, as regards the alleged dis- 
tinction first mentioned, the wording of the proviso to 
sect. 2 of the repealed Act seems a strong argument or 
authority the other way. 

In the celebrated case of the Gas Stokers (1872) (R. v. B. v. Bunn. 
Bunri) (m) Brett, J. (afterwards Lord Esher), laid down 
that agreements to obstruct an employer in his business 
by means not amounting to breach of contract were not 
only criminal at common law, but were left unaffected 
by the two Acts above mentioned. 

His Lordship seems to have based his judgment on the 
ground that obstruction or coercion in business was some- 
thing more than restraint of trade, and that the Acts 
affected the one but not the other. And there can be 
little doubt that the ruling itself could have been at that 
time supported (n) on the ground of the agreement in 
question being a malicious conspiracy to injure ; the 
object in this particular case being to procure the rein- 
statement of a dismissed workman named Dill by a 
simultaneous strike (o). 

The ruling in question was, however, judicially dis- Also dis- 
approved by a Divisional Court in Gibson v. Lawson (p), cS^Iy. '" 
the judges constituting which seem to have intended to Lawson - 
lay down that coercion in business can under no circum- 
stances be criminal apart from restraint of trade, and 
that R. v. Bunn was therefore covered by the Act of 1871. 

(to) 1872, 12 Cox, 316. 

(re) Before the Conspiracy and Protection of Property Act, 1875, 
had been passed. 

(o) The actual result of which in point of fact left parts of London 
for some time entirely without gas. 

(p) 1891, 2 Q. B. 545, at p. 560, quoted incidentally above, supra, 
p. 139. The language in which that disapproval was expressed 
cannot now be regarded as altogether accurate. It takes no account 
of the doctrine of conspiracy to molest or injure in trade. 

L.T.U. L 
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Previously 
dealt with by 
statute. 
38 & 39 Vict. 
c. 86 s. 3. 



Dictum in 
E. v. Bmild. 



And the doctrine involved in R. v. Bunn has, so far as 
it relates to " disputes between employers and workmen," 
been dealt with by sect. 3 of the Conspiracy and Protection 
of Property Act, 1875, which enacts that " an agreement 
or combination by two or more persons to do or procure 
to be done any act in contemplation or furtherance of a 
trade dispute between employers and workmen, shall not 
be indictable as a conspiracy if such act if committed by 
one person would not be punishable as a crime." 

It will be observed that the words of the section only 
refer to a dispute between employers and workmen, and 
it would seem, if the language of the section is to be 
construed in its strictest application, that the exemption 
of the Act (whatever be the result of its non-application) 
is not accorded to acts done or procured to be done in 
contemplation or furtherance of trade disputes between 
rival employers, unless they in some way relate to a dis- 
pute "between employers and workmen," i.e., a dispute 
in which the workmen have taken sides with either ; nor 
conversely would it apply as between workmen of one firm 
and workmen of another firm, unless the masters of either 
were parties to such dispute. 

But placing this construction on the section, and laying 
down that all combinations to coerce in business which 
do not fall within the exemption of the section are 
criminal, are two very different things. In the case of 
R. v. Bauld (q), however, which was the first case under 
the Act of 1875, Huddleston, B., is reported to have laid 
down as follows : — 

" The masters have a right to give what they think 
fit, and the men have a right to agree amongst themselves 
what they will take. 

" But while the law reserves to them that right, it 
(q) 1876, 13 Cox, 282, at p. 291. 
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imperatively prevents all from exercising tyranny to others, 
and while you may choose the arrangement of your own 
hours and terms, you have not a right to combine for 
the purpose of imposing upon others a restriction from 
which you claim to be exempt. And the same thing 
applies to the masters. A master has no right to take 
proceedings to require other masters to adopt his views : 
that is a legal offence." 

Now if the proposition of the learned judge is to be Its wide 

Gxtcnt \f 

taken literally, and is strictly true, then it follows as accepted as 

regards the masters that if, say, certain colliery owners, ra y true - 

in order to compel other colliery owners to lower the 

price of labour, were to agree amongst themselves to 

lower the price of their coal sold at the pit's mouth, that 

would he a legal offence ; or again, if all the colliery owners As regards 

in the kingdom were to agree, in order to lower the rates 

of labour paid by middlemen, or to compel them to adopt 

their views on any other question connected with the 

trade, to order a general lock-out (not involving any 

breach of contract), that would be criminal. 

But it is obvious that, since the Trade Union Acts, that 
cannot be so on the ground of restraint of trade at any rate. 

Then, as regards the men, it would equally follow, As regards 
if the proposition in B. v. Bauld is literally true, that men ' 
if certain workmen employed by A., being members 
of a trade union, strike in order to compel him to 
discharge non-unionist workmen, so as ultimately to 
compel his non-unionist workmen to join the union, 
that would be a legal offence. But it was expressly held 
in Curran v. Treleaven(r) that such a strike was not 
illegal, and even in Lyons v. Wilkins (s) (which on the 
whole may be thought to support to some extent the 
doctrine in E. v. Bauld) it was admitted by two out of 

(r) 1891, 2 Q. B. 545. (s) (No. 1), 1896, 1 Oh. 811. 

L 2 



ley's views . 
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the three judges in the Court of Appeal that a trade 
union has a perfect right to order a strike of an 
employer's workmen if such strike is referable to a 
dispute between the employer and his men : from which it 
would seem to necessarily follow that the strike itself is a 

fortiori legal, at least so far as criminal responsibility 
is concerned. Whether such a strike would be legal 
for the purposes of a civil action would depend, it is 
apprehended, on whether the dismissal of the workmen 
would reasonably and appreciably benefit the strikers in 
the course of labour competition. 
LordLind- On the other hand, it must be admitted that Lord 

Lindley (then M. B.) seems to have laid down (and again 
in Quinn v. Leathern) that any attempt by a workmen's 
trade union to dictate to unionist workmen, and, a 

fortiori, to non-unionist workmen, what terms they shall 
accept, is illegal and apparently criminal (sic), they being 
at the time perfectly satisfied with their condition. (Sed 
quaere as to the unionist workmen ; such a doctrine goes 
far beyond R. v. Rowlands, and it is difficult to see why 
the leaders of a trade union should not do their best, 
in the course of honest and fair competition, for those 
whom they represent and whose interests they have 
undertaken to further). 

To revert once more to the dictum itself in R. v. Bauld, 
the expressions quoted above are undoubtedly capable of 
bearing the meaning which they naturally suggest, and 
which has, not unreasonably, been attributed to them by 
at least one writer (t). 

But on the other hand such a literal interpretation of 
the words of the judge may perhaps do more than express 
the real sense in which they were used. 

(t) The learned author of the article on "Conspiracies" in the 
Encyclopaedia of the Laws of England (vol. 3, p. 299). 
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The case was one of picketing, and the indictment The didumm 

. , Ii. v. Bandd 

alleged a "watching and besetting" within sect. 7 of the outer. 

Act of 1875, and the charge to the jury was, it may be, 
directed solely and properly to an explanation of offences 
specifically referred to in the section of the Act. And 
that the learned judge meant to confine his observations 
to the matter then before him seems not unlikely; for 
he goes on immediately to say, by way of qualifying (on 
this view) his previous remarks above quoted : " And the 
men have no right to prevent others doing what they think 
right or doing what they themselves would wish, and it 
is for this purpose the law prescribes exactly what must not 
be done." His Lordship then went on to deal with the 
specific offences enumerated in the section and the quali- 
fying proviso thereof, and explained that it mnst be a 
watching and besetting for some lawful purpose {e.g., for 
the obtaining of information alone) to be within the 
benefit of that proviso. 

And it is a curious if not a significant fact that in Not cited in 
neither Gibson v. Lawson nor in Lyons v. Wilkins was 
this dictum cited or approved, either in the arguments or 
judgments. Indeed, the Court in Gibson v. Lawson {u), 
in disapproving of B. v. Bunn, seem to have thought not 
only that the Trade Union Act and the Criminal Law 
Amendment Act, 1871, abrogated the common law rule 
as to coercion in business, if it ever existed, but that, 
though the Conspiracy and Protection of Property Act 
repealed the Criminal Law Amendment Act, 1871, it did 
not revive any offence destroyed by that Act ; and they 
even went so far as to express themselves as follows (x): — 

" It seems to us that the law concerning agreements 
or combinations in reference to trade disputes is contained 

(«) 1891, 2 Q. B. 545, at p. 560; set out supra, p. 139. 
(x) 1891, 2 Q. B. 545, at p. 560. 
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in the 38 & 39 Vict. c. 86, and in the statutes referred to 
in it, and that acts which are not indictable under that 
statute are not now (if indeed they ever were) indictable." 
Too much reliance, however, ought not to be placed on 
this exposition of the law, since Quinii v. Leathern, 
inasmuch as it lays down that no combinations outside the 
statute are illegal. 

The case of Lyons v. Wilkins (y) is one of the greatest 
importance to trade unions, and it will be advisable to 
set out the facts which came before the Court, the questions 
raised thereon, and the whole history of the proceedings. 
Lyons v. The defendants, who were officers of a trade union, 

facts in.' ordered a strike against the plaintiffs, Messrs. Lyons & Son, 

who carried on the business of leather bag and portmanteau 
manufacturers, and also against one Schoenthal, who was 
a sub-manufacturer of the plaintiffs', and who made goods 
for the plaintiffs only ; and their pickets, by their direction, 
picketed the works both of the plaintiffs and of Schoenthal 
respectively. In 1896 the plaintiffs applied by motion for 
an interlocutory injunction to restrain the defendants from 
unlawfully and maliciously procuring or conspiring to 
procure persons to break contracts with the plaintiffs, and 
from unlawfully and maliciously inducing or conspiring to 
induce persons not to enter into contracts with the 
plaintiffs. 

North, J., decided that there were no facts in the case 
ivhich showed the procurement of any breach of contract, and 
this finding ivas not appealed from ; but granted an 
injunction restraining the defendants from maliciously 
inducing or conspiring to induce persons not to enter into 
the employment of the plaintiffs. 

From this order the defendants appealed. 

The Court of Appeal (Lindley, L. J., Kay, L. J., and 
(y) (No. 1), 1896, 1 Oh. 811; and (No. 2), 1899, 1 Oh. 255. 
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A. L. Smith, L. J.) substantially upheld the decision of 
North, J., and refused to do more than alter the injunction 
to one " restraining the defendants, their servants or 
agents, from watching or besetting the plaintiffs' works for 
the purpose of persuading or otherwise preventing persons 
from working for them, or for any purpose except merely 
to obtain or communicate information (i.e., following 
the words of sect. 7 of the Act of 1875), and also from 
preventing Schoenthal or other persons from ivorking for 
the plaintiff's by withdrawing his or their woi'kmen from 
their employment respectively." 

It is this latter part of the injunction, and which the 
writer has italicized, to which exception is taken, and on, 
as it is submitted, valid grounds. 

Lindley, L. J., said in the course of his judgment (at 
p. 822) :— 

" Of course, one sees the difficulty in which all these trade 
unions find themselves. Strikes and trade unions, which 
were formerly considered illegal, have now been legalized — 
at all events, so far as the doctrines as to restraint of trade 
are concerned — and a strike' can be conducted up to a 
certain point with perfect legality. That is to say, persons 
can not only decline individually to work for a master 
except upon terms which the workmen desire to obtain, 
but they can combine to do that. They can combine to 
leave him ; they can strike unless he will raise the wages 
up to what they can desire, and trade unions which assist 
them in withdrawing their own labour and declining to 
work, and which assist them in supporting themselves 
during the strike, can legally do so. Then arises a diffi- 
culty, which is as well known to those who conduct trade 
unions as it is to the masters, and to all persons who have 
experience in these disputes, and it may be put thus : If 
that is all that we can do, we may be defeated by the 
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masters making arrangements with other people who may 
be willing to work for them, either by taking the work 
home, or by working for less wages than we think is right, 
and unless we can stop that, our strike may be ineffective. 
" Then comes the struggle. 
Lord Lindley. "Now, Parliament has not yet conferred upon trade 
unions the power to coerce people, and to prevent them 
from working for whomsoever they like upon any terms 
that they like ; and yet in the absence of such a power 
it is obvious that a strike may not be effective, and may 
not answer its purpose. Some strikes are perfectly 
effective by virtue of the mere strike, and other strikes 
are not effective by virtue of the mere strike, and other 
strikes are not effective unless the next step can be 
taken, and unless other people can be prevented from 
taking the place of the strikers. That is the pinch of 
the case in trade disputes ; and until Parliament confers 
on trade unions the power of saying to other people, 
' You shall not work for those who are desirous of 
employing you upon such terms as you and they 
may mutually agree upon,' trade unions exceed their 
power when they try to compel people not to work 
except on the terms fixed by the unions. I need 
hardly say that up to the present moment no such 
power as that exists. By the law of this country no 
one has ever, and no set of people have ever had that 
right or that power. If Parliament chooses to confer 
it on trade unions, it will do so as and when it thinks 
proper,, and subject to such limitations as it thinks 
proper ; but it is idle to pretend not to see that this 
struggle exists. Trade unions have until now been 
recognized up to a certain point as organs for good. 
They are the only means by which workmen can protect 
themselves from tyranny on the part of those who 
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employ them ; but the moment that trade unions 
become tyrants in their turn they are engines for evil : 
they have no right to prevent any man from working 
upon such terms as he chooses. 

" The Act of Parliament which is most material is 
the Conspiracy and Protection of Property Act, 1875 
(38 & 39 Vict. c. 86), the third section of which has a 
very important bearing upon this case. That Act in 
sect. 17 repeals several previous Acts relating to the 
same subject, and, as I believe has been stated before, 
has become a code as to conspiracy and protection of 
property. There are other Acts of Parliament relating 
to trade unions, the provisions of which may possibly 
have also to be consulted; but for the present purpose 
the Act of 1875 is all that we want. The first clause of 
sect. 3 is an enabling clause." (His Lordship read it.) 
" Then follow certain saving clauses and provisions 
applicable to the enabling clause, and a definition of 
the word ' crime.' " (His Lordship then went on to 
deal with the question of picketing; and then proceeded :) 
" One word more. Schoenthal's case is one in which 
it appears to me that the defendants have clearly gone too 
far, and it is idle to say that their object in doing what 
they did to Schoenthal was not to compel Messrs. Lyons to 
do that which the trade union wanted. Schoenthal was 
the out-worker, and what they did was to tell people not 
to work for him, in order to prevent his working for Messrs. 
Lyons, and in order to hit Messrs. Lyons through him. 
That appears to me to be an obvious stretching of the 
Act which the defendants cannot possibly justify." 
Kay, L. J., said in the course of his judgment : — 
" What has been done is this : Messrs. Lyons & Co. 
were giving wages which the Leather Trade Union 
thought were in some instances too small. Thereupon 
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the trade union give Messrs. Lyons & Co. notice that they 
object to those wages, and they they shall call out the work- 
men and induce a strike if those wages are not altered. 
Messrs. Lyons & Co., abiding by their particular course of 
business, refuse to raise the wages, and a strike is resolved 
upon, and this trade union does all in its power to 
encourage and carry out and make effective the struggle. 
Kay, L. J. " Before the Acts of 1871 and 1875 the strike itself 

would have been illegal. The combination of a number 
of persons to induce and encourage and bring about a 
strike would also have been an illegal act. But sect. 3 
of the Act of 1875, which Lindley, L. J., has just read, 
rendered legal ' an agreement or combination by two or 
more persons to do or procure to be done any act in 
contemplation or furtherance of a trade dispute between 
employers and workmen,' and provided that it should 
not be indictable as a conspiracy ' if such act committed 
by one person would not be punishable as a crime.' 
There it appears that strikes are legalized by Act of 
Parliament, and that one person would not be indictable 
for a crime by endeavouring to encourage or bring 
about that which in itself is not illegal, namely, a strike. 
Therefore a combination of two or more persons to do 
this would come exactly within the words of the third 
section of the Act, and could not, since this Act of 
Parliament, be an offence against the law. 

" But then it does not go further, than that. At 
present the Legislature has simply legalized strikes, and 
a strike is an agreement between persons who are 
• working for a particular employer not to continue 
working for him. Also, I take it that under the terms 
of the section which I have read it is not illegal for 
a trade union to promote that strike. But further 
than that the law has not gone. 



LYONS V. WILKINS. 155 

" Now, what have the trade union been doing in 
this particular case ? " (His Lordship then dealt with 
the acts of picketing, and proceeded :) " The other thing 
complained of is this. Schoenthal was a person who 
carried on work at his own place of business, and he 
did a certain amount of work for the plaintiffs. He 
employed workmen under him separately ; and their 
trade union intimated to him that if he went on 
working for the plaintiffs they would call out his work- 
men, not because there was any quarrel between him and 
them, not because they objected to the wages that he was 
giving them, not in order to make a strike of the work- 
men for the sake of those workmen as between them 
and their own employer — but for the express and direct 
purpose of preventing Schoenthal from working for 
Messrs. Lyons & Co., and of putting in this manner 
additional pressure upon Messrs. Lyons & Co., so as to 
induce them to come to the terms which they wished 
to establish between Messrs. Lyons & Co. and the 
workmen of Messrs. Lyons & Co. 

"Now are those acts legal? It seems to me that one 
has only to look at the Act of Parliament to see that it is 
quite impossible to maintain the legality of either of those 
acts." (His Lordship then went on to say that he distinctly 
held that it was illegal to picket the works or place of 
business for the purpose of trying by persuasion to induce 
the workmen of that man not to work for him any longer, 
or to induce people who want to work for him to abstain 
from entering into an agreement to do so, and proceeded :) 
" That seems to me to be illegal; and still more clearly 
is it illegal to induce a man or prevent a man in the 
position of Schoenthal from working for the plaintiff by 
calling out the workmen of that man and inducing them 
not to work for him, that being done for the purpose of 
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putting pressure both upon Schoenthal and upon Messrs. 
Lyons by preventing Schoenthal from working for Messrs. 
Lyons. I cannot read sect. 7 (z) without seeing distinctly 
that those things are not permissible by this Act of 
Parliament, and no Act of Parliament can be referred to 
which makes them lawful." (His Lordship then read 
sect. 7, and then proceeded to deal with the question of 
watching and besetting, and again proceeded:) " Now let 
me take Schoenthal's case. In that case they are not 
merely persuading Schoenthal not to work, but they are 
trying to prevent his working. They have no right to 
prevent anybody working ; they have no right to prevent 
one of his workmen working for him. If they use means 
to prevent his working, that is not encouraging a strike, 
but it is doing something far more. If by any means they 
prevent Schoenthal working for Messrs. Lyons, that is an 
illegal act, They have conspired together and combined to 
take means to prevent somebody from working for Messrs. 
Lyons who otherwise would do so. No Act of Parliament 
justifies that. It would have been illegal before this Act. 
There is nothing in this Act which justifies it, and it is illegal 
still. Therefore I think that the trade union have gone 
beyond any right which, as yet, Parliament gives them — any 
right which is to be considered as existing either directly by 
the legalization of strikes or as incidental to strikes being 
made legal ; and to that extent, both of these things being 
calculated and intended to inj ure the plaintiff in his business, 
it is a case in which an interim inj unction should be granted . ' ' 

A. L. Smith, M. E. (then L. J.), said in the course of 
his judgment : 

" This is a case of great importance. I wish to state 
shortly how it strikes me. 

(z) I think the late learned judge must have meant " sect. 3 and 

sect. 7." 
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" Prior to the year 1871 it could not have been said in a A. L. Smith, 

late M. K. 
Court of Law that a strike was legal, or that picketing 

was legal, and there is ample authority to this effect. If 

authorities were wanted, I would refer to the cases of Hilton 

v. Eckersley (a) and Walsby v. Anley (b), and other cases 

which will be found referred to in Gibson v. Lawson (c) . 

I say that prior to that date I do not think there can be 

a doubt that a strike or picketing would have been held 

to be illegal (d). 

" Now the complaint made by Messrs. Lyons is that what 
the defendants have been doing was illegal at common 
law. To that the defendants make answer : ' That is 
all very well, your saying that it is illegal at common 
law ; you would have been right before the year 1871 (e) ; 
but in the year 1871, and especially in 1875, we, the trade 
unions, had two Acts of Parliament passed which legalize 
what we are doing upon this occasion.' That these two 
Acts are really the charters and foundation of the legality 
of trade unions cannot be denied. There is no doubt 
that a trade union, as long as it carries on its affairs up 
to a certain point, is as legal as any other community or 

(a) 1856, 8 E. & B. 47. 

(6) 1861, 30 L. J. M. 0. 121. 

(c) 1891, 2 Q. B. 345. 

(d) This is the precise point in issue. Mr. Justice Wright (Cons. 
p. 47 et seq.) was at some pains to show that strikes, at the time those 
cases were decided, were not necessarily criminal. As to the civil 
liability for strikes as being in restraint of trade, see the Mogul Case, 
where the dictum of Orompton, J., was also repudiated (vide supra, 
p. 122, «.). The Court, after expressing a courteous recognition, of 
the assistance rendered to them by the argument, of the learned 
counsel for the appellants, seem to have then, "smiling, lightly put 
the question by." 

(e) This seems inaccurate. The defendants did not make any 
such admission; cf. the argument of Mr. C. E. E. Jenkins for the 
appellants, at p. 819, in the following words : "I submit that what 
the defendants have done can be maintained both under and 
independently of those Acts.'' 
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combination in the kingdom. Of that there cannot be a 
doubt ; but Mr. Levett (/) answers, ' Yes, you may have 
those charters, namely, the Act of 1871 and the Act of 
1875, yet what you are doing is outside what has been 
granted to you by the Legislature, and the real question is 
whether or not it has been shown that what the defendants 
have been doing is outside of the powers granted to them 
by Parliament. 

" Now, what have the defendants been doing ? In the 
first place they induced Messrs. Lyons' men to strike for 
the purpose of their getting better wages, which is perfectly 
lawful. There cannot be a doubt about that; and as 
regards what they did in inducing Messrs. Lyons' men to 
go out on strike, the Acts of Parliament which have been 
passed in favour of trade unions undoubtedly allow them 
to do that. And if that was all that they had done, there 
would ,be no foundation whatever for an application for 
an injunction in this case. But they have done more. 
The procedure which they have adopted as regards Mr. 
Schoenthal is not authorizedby the statute. The particular 
portion of the statute which in reality authorizes these 
strikes being promoted or encouraged by trade unions is 
the third section of the Act of 1875." (His Lordship then 
read the section.) "Now, was there any trade dispute 
between Mr. Schoenthal's workmen and himself? None 
at all. If there had been a trade dispute between Mr. 
Schoenthal's workmen and himself, I apprehend that the 
trade union might have done as regards Mr. Schoenthal 
exactly that which they did as regards Messrs. Lyons, 
and they might have called his men out on strike ; but 
that is not the state of things. There was no dispute 
between Mr. Schoenthal and his men. What the union 
did was not done in a furtherance of a trade dispute 

(/) The leading counsel for the plaintiffs. 
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between Mr. Schoenthal and his men ; but what they did 
was to call out Mr. Schoenthal's men in order to prevent 
him from working for Messrs. Lyons, and thus to compel 
Mr. Schoenthal, who was willing to work for Messrs. 
Lyons, not to work for them, by depriving ,him of the 
men wherewith to work for Messrs. Lyons, and by this 
means to injure Messrs. Lyons in their trade if they did 
not obey the edicts of the union. In my judgment, that is 
inadmissible under the Acts of Parliament which I have 
mentioned, and was illegal, and inasmuch as the acts were 
clearly intended to and did hurt and injure Messrs. Lyons 
in their trade, they were proceedings which this Court 
has jurisdiction to stop by injunction when it finds that 
they have been commenced and may continue. That strike 
of the trade union against Schoenthal was, as I have pointed 
out in my judgment, illegal." 

In 1897 the action, in which, inter alia, there was a Subsequent 
claim to have the injunction as modified by the Court of c ^ e ? ry ° 
Appeal made perpetual, and also to restrain the defendants 
from maliciously inducing or conspiring to induce persons 
not to enter into contracts with the plaintiffs (g), came on 
for trial before Byrne, J., who postponed his decision until 
after the House of Lords should have given judgment in 
the case of Allen v. Flood (h), which was then proceeding 
before them. 

The learned judge delivered judgment in February, 
1898 (i). He held that the plaintiffs were entitled to have 
the first part of the injunction made perpetual ; also that 
the plaintiffs were entitled to have an injunction made 
perpetual restraining the plaintiffs from watching and 

(g) This claim was not made on the application for an interim 
injunction. 

(A) 1898, A. C. 1. 
(t) 1899, 1 Ch. 255. 
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besetting Schoenthal's premises ; but as to the second 
part of the injunction obtained, the learned judge said as 
follows : — 
Byrne J. "I think it probable that the Court of Appeal would 

have framed the second part of the injunction granted in 
a different manner had the case of Allen v. Flood then 
been decided by the House of Lords. At any rate, that 
point has not been specifically argued, whether or not, 
apart from the question of malice, it was unlawful to call 
out the workmen of Schoenthal in order to prevent him 
from working for the plaintiffs. Had the matter been one 
of importance in the present case, I should have probably 
required further argument ; but the strike is long since 
over, and I have assumed that the parties would prefer 
not being put to the trouble and expense of a re-argument 
upon this point." 

In the result, therefore, his Lordship granted a 
perpetual injunction following the terms of the first 
part of the order of the Court of Appeal, but altered the 
latter part to the following: " and also from watching and 
besetting the premises of Adolph Schoenthal for the 
purpose of persuading," &c. 

The learned judge also held that the plaintiffs were not 
entitled to an injunction to restrain the defendants from 
maliciously inducing or conspiring to induce persons not 
to enter into contracts with the plaintiffs, on the authority 
of Allen v. Flood (k). 

The defendants appealed as to the injunction merely as 
confined to the watching and besetting. 

The question as to the legality of the calling out of 
Schoenthal's workmen was therefore not raised on this 
appeal. 

(k) 1998, A. C. 1. This claim was not made on the application 
for an interim injunction. 
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But Lord Lindley (then M. E.) said : " The construe- Lord Lind- 

Igv's vIgws 

tion put by this Court on 38 & 39 Vict. c. 8, ss. 3 and 7, repeated in 
when this case was heard in March, 1896, is adverse to 18£9- 
the appellants, and was in my judgment correct. Having 
reconsidered my own judgment I see nothing to recall or 
qualify." 
And in Quinn v. Leathern (1901, A. C. p. 541) the same and again in 

_ . . , 1901. 

judge said : "Is a combination to annoy a person s 
customers, so as to compel them to leave him unless he 
obeys the combination, permitted by the Act or not ? It 
is not forbidden by sect. 7. Is it permitted by sect. 3 ? I 
cannot think that it is. The Court of Appeal (of which I 
was a member) so decided in Lyons v. Wilkins in the case 
of Schoenthal which arose there. . . . This particular 
point had not to be reconsidered when Lyons v. Wilkins 
came before the Court of Appeal after the decision in 
Allen v. Flood. But Byrne, J., modified the injunction 
granted on the first occasion by confining it to watching 
and besetting. He might safely have gone further and 
have restrained the use of other unlawful means." 

It is humbly submitted that the conduct of the 
defendants, except as regards the picketing, did not need 
the " permission " of the Act to render it lawful since the 
repeal of the Combination Laws in 1825 ; that the civil 
liability for such combinations was imposed by those Laws, 
and was consequently destroyed by their repeal ; that the 
question was set at rest by the Trade Union Act, 1871 ; 
and that fair and honest competition in the labour market 
is now recognized and encouraged by the law to the same 
extent and within similar limits to that enjoyed by 
combinations in the province of trade. 
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CHAPTEE VI. 

SOME SPECIAL SOURCES OV ILLEGALITY. 

I. — Black Lists. 

The means usually adopted by trade unions for the 
accomplishment of their ends, and as to the legality of 
which serious questions often arise, may be said to consist 
of strikes, picketing, and the issuing of " black lists." 

Enough has been said on the subject of strikes. The 
very narrow limits within which the law, as hitherto 
interpreted, permits the system of picketing to be prac- 
tised, will be gathered from sect. 7 of the Act of 1875 
and the cases decided thereon (p. 251). 
Blacklists. With reference to black lists, Lord Lindley said in 

Quinn v. Leathern (1901, A. C. p. 538) : " Black lists 
are real instruments of coercion, as every man whose name 
is on one soon discovers to his cost." 

The workman, however, is of course as much entitled 
to have the legality of his conduct judged by the ordinary 
principles of law as any other of His Majesty's subjects. 

And the legality of black lists and other printed or 
written matter issued by trade unions is determined, it 
is apprehended, by the application of well established 
principles of law. The lawfulness of black lists and the 
like may be impugned on one or more of the following 
grounds : — 

1. That the placard contains minatory matters of an 
unlawful nature. 
(See Intimidation, supra.) 
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2. That it contains libellous matter. 

The mere publication of a list of names is not of itself Innuendo, 
libellous, but the innuendo may be defamatory of the 
individuals therein enumerated, either by way of their 
trade, or as calculated to bring them into contempt, hatred 
or ridicule. Everything must depend on the circum- 
stances ; and whether or no the judge thinks the issuing 
of the list under the circumstances is capable of containing 
any such innuendo, it is for the jury to say whether such 
innuendo existed in fact. 

An interim injunction restraining the promulgation of a Interim in- 
libel affecting a man's trade will only be granted in the jun 
clearest cases, " where any jury would say the matter com- 
plained of was libellous, and where if the jury did not so find, 
the Court would set aside the verdict as unreasonable " (a). 

The principles of trade competition have only been Interference 
held to exclude from the law of defamation in trade the p roa peots of 
disparagement of another's goods if nothing more be done em P lo y m ent. 
than to puff one's own merchandise (b) ; and the same 
principle would seem to apply to statements made orally 
or in writing concerning the desirability of, or the advan- 
tages accruing from, the employment of a certain class of 
workmen. No false statement must be made (c). 

(a) Bonnard v. Perryman, 1891, 2 Oh. 269, at p. 284 ; Collard v. 
Marshall, 1892, 1 Ch. 571; Pink v. Federation of Trade and Labour 
Unions, 1892, 67 L. T. 258 ; although, the Judicature Act seems to 
have conferred the widest discretion in this respect. As to the 
jurisdiction prior to the Act, see Prudential Assurance Co. v. Knott, 
L. B. 10 Ch. App. 142; overruling Springhead Spinning Co. v. 
Riley, L. E. 6 Eq. 551, and Dixon v. Holden, L. E. 7 Eq. 488. 

(6) Whiter. Mellin, 1895, App. Caa. 154; Ratcliffe v. Evans, 1892, 
2 Q. B. at p. 527 ; and see Western Counties Manure Co. v. Lawes, 
L. E. 9 Ex. 218, 222 ; Thorley's Cattle Food Co. r. Maesam, 14 0. D. 
763 ; and Young v. Macrae, 3 B. & S. 264. 

(c) Collard v. Marshall ; Pink v. Federation of Trades and Labour 
Unions, supra. 

M 2 
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8. As constituting an overt act of an unjustifiable con- 
spiracy to injure. 

This is more often than not a fatal objection to the 
issuing of black lists. Here again, however, the question 
depends upon the application of ordinary rules of law, 
and the first question is to consider what, under the 
circumstances, the effect of such black list will be. If the 
workmen of a particular class of labour with the intention 
of securing a monopoly of labour in a particular locality, 
or for the class to which they belong, issue a list of work- 
men not belonging to that class or not belonging to their 
union, and not containing matter otherwise minatory or 
libellous, such conduct can hardly, it is thought, be said 
to have exceeded the bounds of fair competition. 

On the other hand, if the effect of the black list will be in 
the ordinary course of events to prevent the workmen whose 
names appear thereon obtaining employment anywhere 
else, and the object of issuing it be solely to force any per- 
son to comply with the arbitrary demands of a trade union 
not reasonably connected with the lawful gain of the mem- 
bers of such union, the black list, if not the work of a single 
individual, will be treated as evidence of an unlawful or even 
(in certain cases) a criminal conspiracy ; and its issue will 
be restrained in all cases as an overt act of such conspiracy, 
where a prima facie case thereof has been made out. 

See, on the whole of the questions raised under this 
head, Trollope v. London Building, dec. Federation (1895, 
72 L. T. Eep. 342 ; 12 T. L. E. 373) ; and cf. Salmon 
v. Garter, 35 S. J. 761; Veto v. Apperley, ib. 792; Haile 
v. Lillingston, ib., 55 J. P. 676. 

The black lists issued in Quinn v. Leathern contained 
the names of tradesmen and others who had dealings with 
the plaintiff, and constituted an overt act of illegal con- 
spiracy, because the object thereof was not directly or 
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reasonably referable to the obj ect of gain . The defend ants, 
however, were not liable for them on a separate claim, i.e., 
apart from the conspiracy, because they could not be 
traced directly to the defendants' door. 

II. — Agreements to do Acts in the Nature op Moles- 
tation and Intimidation specified in Sect. 7 of the 
Conspiracy and Protection of Property Act, 1875. 
These are of course agreements to commit an offence, Agreements 

. . to watch and 

and are punishable as conspiracies at common law. beset, &c. 

The real questions of importance, therefore, lie in a 
consideration of the offences themselves, and not agree- 
ments to commit them ; and the reader is accordingly 
referred to sect. 7 of the Act of 1875 and the notes thereon, 
where the authorities are collected. For conspiracies to 
effect a lawful object by unlawful means not amounting 
to an offence, e.g., to further a strike for a lawful object 
by picketing, not amounting to an offence within sect. 7 of 
the Act, see pp. 55 and 84, n. 

III. — Agreements to Disturb the Public Markets 
or Prices. 

There can be no doubt that acts in general which tended 
to disturb the public markets or prices of marketable 
commodities were at one time considered criminal offences 
(see R. v. Eccles (d)). In particular the following offences 
were specifically known to and punishable by the common 
law, as being prejudicial to public trade ; and were also 
from time to time made statutory offences. 

" Badgering." — A " badger " was a person who bought Former 
corn or victuals in one place and carried them to another, 
to sell and make profit by them (e). 

(d) 1784, 1 Leach, 274. 

(e) This and the following three definitions are taken from 
Wharton's Law Lexicon, 9th Ed. 
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" Engrossing " was the offence of purchasing large 
quantities of any commodity, in order to sell it at a high 
price. 

"Forestalling the Market" means the buying up of 
merchandize on its way to market or dissuading persons 
from bringing their goods there, or persuading them to 
enhance the price when there. 

" Regrating " consisted of buying corn or other com- 
modities in any market and selling it again in or near to 
the same place. 

All these acts of this kind were crimes even if done 
by one person. Consequently an agreement to do any of 
them was punishable as a conspiracy to commit a crime. 

The treatment of these acts as offences was found to 
seriously interfere with trade and to defeat the very object 
for which they were created ; and the Legislature (adopt- 
ing in reality the very same principle as that upon which 
the law proceeds, in holding agreements constituting an 
unreasonable restraint of trade void) amended the law in 
this respect ; and 12 Geo. III. c. 71 was passed repeal- 
ing the statutes dealing with these offences, and the 
common law was left to deal with them (/). 

And, finally, by 7 & 8 Vict. c. 24, s. 1, these specified 
offences of badgering, engrossing, forestalling, and regra- 
ting were entirely abolished. Sect. 4 of the Act, however, 
contains the following proviso : — 
Proviso. " Provided always, and be it enacted, that nothing in 

this Act shall be construed to apply to the offence of 
knowingly spreading or conspiring to spread any false 
rumour with intent to enhance or decry the price of any 
goods or merchandize, or endeavouring to prevent by 
force or threats any goods, wares, or merchandize being 

(/) See the instructive judgment of Fry, L. J., in the Mogul 
Caae, 1889, 23 Q. B. D. at p. 629 et seq. 
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brought to any fair or market, but that every such offence 
may be inquired of, tried and punished as if this Act had 
not been passed " (g). 

The acts specified in this proviso are therefore still 
criminal, and agreements to do them are still punishable 
as statutory conspiracies. 

But the effect of sect. 1 would seem to be that there Comers, 
is nothing to prevent a man " engrossing " or making 
a "corner" in any kind of staple article of food or 
commerce by buying it all up. 

This would, of course, be only possible in this country 
by a similar movement effected simultaneously and in 
combination in America, since that is the principal 
producing country of the world. 

There is, however, some authority (slender, it is true) 
for supposing that an attempt by combination or other- 
wise to disturb the markets might still be indictable ; 
especially when the operations were of considerable 
magnitude, and the public weal was seriously affected 
thereby ; as, for instance, if all the colliery owners of the 
kingdom acting in combination with the men, and in 
sympathy with the recent movement of a similar nature 
on the other side of the Atlantic, were to agree to sell coal 
at a starvation price. 

The authority for such a contention is the case of Possible 
It. v. Eccles (h) ; [and in any case it seems that a society corners made 

(g) Both of these sections were repealed by the Statute Law n on 

Revision Act, 55 & 56 Vict. c. 19, but the repeal does not revive "trusts" — 
the offences or affect the proviso. See 52 & 53 Vict. c. 63, s. 38 ; 
55 & 56 Vict. c. 19, s. 1. For the law under this section, see 
Aspinall v. S.,2 Q,. B. D. p. 59, per Brett, J. ; and cf. JR. v. De 
Serenger, 15 E. B. 415; 3 M. & Sel. 67; and cases cited in Archbold, 
dim. PL & Ev., 22nd Ed. p. 1217. 

(A) 1784, 1 Leach, 274; distinguishing, that is to say, conspiracies 
merely to affect prices, from conspiracies involving excessive public 
inconvenience (see Mogul Case, 23 Q. B. D. pp. 618, 628). 
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formed for such purpose may be an illegal society for civil 
purposes, e.g., its rules and agreements are void (see 
Urmston v. Whitelegg, p. 173)]. 

In JR. v. Turner (i), Lord Ellenborough said that that 
case was apparently based on the doctrine of restraint of 
trade, in which case it would not be an authority now. 
But Mr. Justice Wright (Consp., p. 45) doubts whether 
it were not founded on the ground of disturbance of the 
public markets. 

On general principle, of course, any person or group of 
persons in combination who have the monopoly of an 
article, have the right to command the best price they can 
get ; and it might be reasonably argued that the doctrine 
involved in R. v. Eccles is archaic and obsolete ; but it 
is suggested that if the public interests were seriously 
assailed by the systematic placing of an article necessary 
to life or health out of the reach of all but the very rich, 
the law might step in and, invoking the merest scintilla 
of authority or precedent, declare such a combination 
criminal and punishable (k). 

(i) 1811, 13 East, 228. 

(k) There is authority for the proposition that a strike aimed at 
the Revenue, e.g., the abolition or reduction of a tax, might he 
punishable on indictment. Of. B. v. Starling (1 Lev. 126; 1 Siderfin, 
174; 1 Keble, 650, 655), and the remarks upon this case of 
Holt, C. J., in B. v. Darnell (6 Mod. 99). Such a strike would 
not appear to be protected by the Act of 1875 (see sect. 3). 
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THE TRADE UNION ACT, 1871. 

34 & 35 Vict. c. 31. 

An Act to amend the Law relating to Trade Unions. 

[29th June, 1871. 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

Preliminary. 

1. This Act may be cited as " The Trade Union Act, Short title. 

1871." 

Object of the Act. 

" The Act, no doubt," said Jessel, M. E., in Rigly v. Connol Protection of 
(1880, 14 0. D. 489), " was passed primarily with a view to flmds - 
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Sect. 1. 



Note. 
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preventing the treasurers and secretaries and officers of these 

societies from robbing them ; that was the chief object. It 

was discovered that some of these men, abusing the confidence 

reposed in them, took advantage of the law which made these 

societies illegal, by appropriating their funds and property to 

their own use. That, no doubt, was one of the principal 

objects, and therefore the Act was passed to get at these 

men (a). Another object was this : there was a great difficulty 

in suing and getting their property from third persons, and 

one object of the Act was to enable these societies to sue in 

respect of their property, and also to enable them to hold 

property, such as a house or office, but it was not intended that 

the contracts entered into by the members of the society should 

be made legal contracts inter se, so that Courts of Justice 

should interfere to enforce them. If that had been intended, 

the result would have been this, that an agreement between a 

number of workmen once entered into, compelling them to 

work in a particular manner, or to abstain from working in a 

particular manner, would have been enforceable according to 

law, and to a certain extent would have reduced some portion 

of the workmen to a condition of something like serfdom 

and slavery (J>). Of course, the Legislature by interfering 

had no idea of doing anything of that sort. Again, the Act 

recognizes the principle that men may enter into any contract 

they think fit (there is an exception in the case of a 

contract for borrowing in this country, and I hope that 

exception will always remain in whatever form that contract 

may be expressed (c))." 



(a) This Act placed JR.. v. Stainer (see p. 143) on a statutory footing. 
The objection to prosecuting a member of a, society for larceny or 
embezzlement of the society's funds had alreaiiy been removed by the 
Larceny Act, 1868 (Russell G urney 's Act) ; and sect. 1 2 of the present Act 
(see p. 209) also creates new offences (punishable on summary proceedings) 
of such a kind as to secure the fullest protection for the property of 
registered trade unions. 

(V) The effect of the statutory rule prohibiting the direct enforcement 
of trade union contracts (see p. 184) as interpreted by the Courts, has had 
the effect of reducing unionist workmen to a state of serfdom far more 
deplorable than that intended to be provided against. 

(c) The words in brackets are omitted in 49 L. J. Ch. p. 328. They 
may be incorrectly reported. In any case they are inexplicable. 



TKADE UNION ACT, 1871 (3-1 & 35 VICT. C. 81). 171 

Criminal Provisions. Sects. 2, 3. 



union 



2. The purposes of any trade union shall not, by Tra( j el 
reason merely that they are in restraint of trade, be not criminal. 
deemed to be unlawful, so as to render any member of 

such trade union liable to criminal prosecution for 
conspiracy or otherwise. 

For the effect of this section, and the position of members 
of trade unions with respect to their liability, civil and 
criminal, for conspiracy, see "Excursus,'' pp. 87 etseq., l-LSetseq. 

3. The purposes of any trade union shall not, by reason Trade union 
merely that they are in restraint of trade, be unlawful so f or civil 

as to render void or voidable any agreement or trust. purposes. 

The effect of this section is that one of the grounds on which 
an agreement may be void or avoided is removed ; viz., the 
fact that it was in pursuance or furtherance of the purposes of a 
society which before the Act was an illegal society, by reason of 
those purposes being in restraint of trade. 

A rule or agreement of a trade union, however, which is 
merely in restraint of trade must be distinguished from a rule 
or agreement which constitutes an unreasonable restraint of 
trade ; for nothing in the section or any other section of 
the Acts renders valid (i.e., valid subject to sect. 4) a rule 
of a trade union which itself is unreasonable, oppressive, or 
detrimental to the public (d). 

Thus in the case of the Mineral Water Bottle and Trade Mineral 
Protection Society v. Booth (e), the society, which had been incor- ^f%' &0 ' 
porated under the Companies Act, 1862, was established for Booth. 
the puipose of protecting the property and promoting the 
interests of the members who were mineral water manufacturers 

(d) This distinction is the more necessary to be observed owing to the 
fact that judges, when speaking of the rules of a trade union, sometimes 
use the phrase " restraint of trade " as connoting an unreasonable 
restraint of trade (e.g., Lindley, L. J., in Swaine v. Wilson, 1890, 24 
Q. B. D. at p. 260), sometimes in the strictly limited sense of a mere 
restriction on trade (e.g., Jessel, M. B,., in Rigby v. Connol, and North, J., 
in Stride v. Swansea Tin, Plate Co., in passages quoted below, p. 175). 

0) 1887, 36 C. D. 465. 
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Sect. 3. carrying on business in London and elsewhere. By its 44th 
article of association, it was provided that " no member of the 
society shall employ any traveller, carman, or outdoor employe, 
who has left the service of another member, without the 
consent in writing of his late employer, until after the 
expiration of two years from his leaving such service." 

It appears that the object of the rule was to prevent dis- 
charged travellers and carmen from injuring their late masters 
by soliciting their customers on behalf of their new employers, 
and it was proved in evidence that before the society was 
established several members had private agreements to the 
same effect as the rule. One Cox, who was joined with ths- 
society as co-plaintiffs, and the defendants were both mineral 
water manufacturers and members of the society. The 
defendants had employed one John "West (who had previously 
been carman in Cox's employ) in contravention of the above 
rule, and thereupon the plaintiffs brought an action claiming 
an injunction restraining the defendants from employing 
West in their business. 

The defendants pleaded : 

(1) That the society was a trade union within the Trade 
Union Acts, and that the registration of the society 
under the Companies Act, 1862, was void ; and 

(2) That the 44th article was unreasonable and void as 
being in restraint of trade. 

Chitty, J., held : 

(1) That the society was a trade union " with respect to 
the 44th article at least " (e). 

(2) That the 44th article was an unreasonable restraint of 
trade and void. 

On appeal, the argument of counsel and the respective 
judgments of the judges composing the Court (Cotton, Bowen 
and Fry, LL. JJ.) were confined entirely to the second plea. 
The Court held unanimously that the article in question was 

(e) His Lordship seems to have meant that the 44th article was enough 
of itself to render the society a, trade union. It is apprehended that a 
society within the definition of a trade union under the Acts (see 
sect. 23 of the present Act, and sect. 16 of the Amendment Act) becomes 
in law a trade union for all purposes. 
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void as being an unreasonable restraint of trade, on the ground Seot ' 3 - 
that the rule was of a most general and extensive character, 
applying equally to every traveller, carman, and outdoor 
employe, whether or no they had acquired in their late service 
information which they could use prejudicially against their 
late master. The Court, however, intimated that if the rule 
had been properly framed and limited so as to go no farther 
than to meet the actual state of things intended to be provided 
against, it might possibly be valid (/). 

The Court clearly thought themselves able to decide the case Principle of 
without considering the question whether the society was a 
trade union or whether the registration under the Companies 
Act was void under sect. 5 of the present Act (although in 
both instances such was undoubtedly the case) ; and the 
inference, therefore, which can be safely drawn from this case 
is that the fact that a society is a trade union within the Trade 
Union Acts makes no difference in cases where enforcement 
of arule which operates in unreasonable restraint of trade is 
being claimed. 

A similar inference is to be drawn from the case of Urmston 
v. Whitelegg (g), where the facts were as follows : — 

Certain mineral water manufacturers in Bolton formed an 
association amongst themselves whereby each agreed not to sell 
mineral water anywhere at less than M. per dozen for ten 
years ; and to forfeit a penalty of £10 for each contravention 
of the agreement. The treasurer sued one of the members for 
the penalty and recovered it in the County Court. 

A Divisional Court held on appeal that the agreement was 
not enforceable on the grounds (1) that it was made in reality 
for the purposes of raising the prices against the public ; and 
also, according to the report, (2) that legal consideration was 
absent. 

The Court of Appeal (Lord Esher, M. E., Bowen and 

(/) It would not have teen enforceable, however, in the present 
instance, seeing that the society being undoubtedly a trade union, the 
rule was equally clearly within sect. 4, sub-sect. (1), and the rule being 
negative in character, the claim for an injunction amounted to a claim 
for specific performance, i.e., was for a direct enforcement thereof within 
the meaning of sect. 4 (infra), 

(jg) 1890, 65 J. P. 453. 



Urmston v. 
Whitelegg. 
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Sect. 3. Fry, LL. JJ.) held that the agreement was unenforceable as being 
an unreasonable restraint of trade ; and that it was unnecessary 
to consider the large and important questions arising from the 
ground of decision in the Court below. It will be observed 
that the society was undoubtedly a trade union within the 
meaning of the Acts (h). 
stride v. In the case, therefore, of Stride v. Swansea Tin Plate 

Swansea Tin Company (i), North, J., must be taken in the construction 
which he placed on sect. 3 in his judgment to have used the 
phrase " restraint of trade " in its strictly limited sense. In 
that case, which is valuable as showing the effect of sect. 8 in 
cases where sect. £ is not applicable, members of a trade union 
were expelled for breach of rules admittedly in restraint of 
trade (in the narrow sense). The society passed a resolution to 
wind up, with a direction to their trustees to divide the surplus 
assets among the persons entitled under the rules. The 
trustees of the society took out an originating summons, the 
Swansea Tin Plate Company, who were one of the members of 
the society, being made defendants for the purpose of deter- 
mining who were the persons entitled with reference to the 
resolution. An order was made on the summons, directing an 
inquiry as to who were entitled to participate in the funds, and 
in what proportions. 

The chief clerk certified that twenty-one firms were entitled 
to participate, and disallowed the claims of certain firms as 
having ceased to be members at the date of the winding-up 
resolution. Thereupon a summons was taken out by the 
expelled claimants to vary the chief clerk's certificate by having 
their claims allowed. It should be stated that the objects of 
the society would undoubtedly have been illegal before the Act, 
although the Court did not expressly so find ; since the rules 
under which the claimants were expelled provided for expulsion 
on breach of any of the rules, including those in restraint of 
trade (see Old v. Robson, infra, p. 180). 

North, J., held that, the Court having once entertained the 
proceeding by issuing the order on summons and the making 

(ft) See sect. 23 of the present Act, and sect. 16 of the Amendment 
Act. 

(i) 1887, 86 C. D. 558. 
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of the chief clerk's certificate, he had no power to go behind Se «t- 3 - 
the order, and that therefore sect. 4 was not applicable. „ 

The learned judge in the course of his judgment said with 
reference to sect. 3 as follows : — 

"Then it is said that the agreement is void because it is in 
restraint of trade. . . . The question is in what way the 
funds are to be distributed. They are to be distributed in pur- 
suance of the resolution and according to the rules, and it seems 
to me, upon working that out, if I find any rule is clearly 
illegal, I cannot give effect to that illegal rule, and I must dis- 
tribute the funds according to the legal rales, having regard 
always to the question whether each rule is in accordance with 
law or not. It may be said that if I found that one of these 
rules was clearly illegal I should have to ignore that rule in 
distributing the funds and ascertain the right of the parties in 
the same way as they would have to be ascertained if that 
illegal rule did not exist. It may be, therefore, a very important 
question to consider whether, in working out the decree, any 
rule is illegal, and whether the distribution of the funds should 
be as proposed, among persons whose only claim is founded 
upon an illegal rule. I asked at an earlier period of the case 
which of the rules was illegal and why it was illegal, and was 
told that one or more of the rules are illegal because they are 
in restraint of trade. As regards that argument, the third 
section is very important, and the third section says (his 
Lordship read it). Now that section I take to mean this, that 
for the present purposes the agreement is to be in force and is 
not to be considered void or voidable by reason that a rule or 
rules which are said to be illegal are merely in restraint of 
trade. It may be that something which is in restraint of trade 
is something more than that. It may be illegal on other 
grounds, and if so, it appears to me that I must treat such rule 
as void and not give effect to it. But if it is illegal merely 
because it is in restraint of trade — if that is properly called an 
illegality — if it is illegal on that ground only, then I am not to 
treat it as illegal and omit to give effect to the rule upon that 
ground. 

" In this case it is obvious that the objections made to these 
rules are, because they are in restraint of trade, and no illegality 
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Sect. 3. 



Note. 



Possible 
illegality of 
trade union 
on ground of 
unreasonable 
restraint of 
trade, 



or excessive 
public incon- 
venience. 



is shown in them beyond that. That being so, it is clear that 
any illegality and defect in the rules, arising from their being 
merely in restraint of trade — if they are not illegal on any 
ground beyond that — is not such as to prevent me giving effect 
to them in the winding up." 

The phrase " restraint of trade " as applied to the rules of a 
trade union was evidently used in the same limited sense by 
Jessel, M. E., in Rigoy v. Gonnol (¥), when he said, " The Act 
goes on to provide in sect. 2 that the purposes of a trade 
union shall not by reason that they are in restraint of trade, be 
deemed to be unlawful so as to render the members criminally 
liable ; and then by sect. 3 for the same reason, that the pur- 
poses shall not be unlawful so as to render void or voidable any 
agreement or trust. That applies to the rules of this union, 
and does not render them unlawful/or being in restraint of trade." 

Although this distinction between restraint of trade and 
unreasonable restraint of trade is to be taken with reference to 
the purposes and consequently, by implication, the rules and 
agreements of a trade union, it by no means necessarily follows 
that a society, the rules of which are unreasonable or oppres- 
sive, is on that account an illegal society, in the proper sense of 
the term. It may, no doubt, be properly argued that, inasmuch 
as the words " restraint of trade " in the section are to be con- 
strued in a limited sense with reference to the rules of a trade 
union, they must by necessary implication be construed in the 
same limited sense with reference to the purposes of a trade 
union ; in other words, that the section only operates to 
legalize the purposes of a trade union, together with the rules 
which would before the Act have been illegal merely by reason 
of those purposes. But it would yet have to be shown that a 
society, the rules of which were unreasonable as aforesaid, 
would be " illegal " on grounds outside and independent of 
those purposes. 

Whether, however, a trade union, the objects of which are 
intended to raise prices against the public, may not still be an 
illegal society, still seems open to serious question (Z). 

(7<) At p. 490. 

(Z) See on this point R. v. Eccles, discussed on p. 167 ; cf. also 
Urmston v. miiteUgg, uhi supra. 
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4. Nothing in this Act shall enable any court to Sect. 4. 
entertain any legal proceeding instituted with the object Trade union 

of directly enforcing or recovering damages for the breach contracts 

J ° do when not en- 

of any of the following agreements, namely : — forceablc. 

1. Any agreement between members of a trade union 

as such, concerning the conditions on which any 
members for the time being of such trade union 
shall or shall not sell their goods, transact 
business, employ, or be employed: 

2. Any agreement for the payment by any person of 

any subscription or penalty to a trade union : 

3. Any agreement for the application of the funds of a 

trade union, — 

(a) To provide benefits to members ; or, 

(b) To furnish contributions to any employer 

or workman not a member of such trade 
union, in consideration of such employer 
or workman acting in conformity with 
the rules or resolutions of such trade 
union ; or, 

(c) To discharge any fine imposed upon any 

person by sentence of a court of justice ; 
or, 

4. Any agreement made between one trade union and 

another; or, 

5. Any bond to secure the performance of any of the 

above-mentioned agreements. 
But nothing in this section shall be deemed to constitute 
any of the above-mentioned agreements unlawful. 

Illustrations of agreements coming within this section. 

The only cases up to the present in which agreements have 
been decided to be within sect. 4 have been cases decided with 
reference to sub-sect. 1 and sub-sect. 3 (a). 

l.t.U. N 
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Sect. 4. 

Note. 

Claim to be 
restored to 
membership. 



Agreements 
to provide 
benefits. 



In Chamberlain's Wharf, Limited v. Smith (m), Lord 
. Alverstone, 0. J., Rigby and Collins, LL. JJ., were unani- 
mously of opinion that a claim to be restored to member- 
ship of an association, some of the rules of which conferred 
privileges while others were in restraint of trade, is a claim to 
enforce an agreement within sub-sect. 1. Collins, L. J., held 
that the above claim was also a claim to enforce an agreement 
within sub-sect. 3 (a) on the ground that one of the privileges 
conferred was a right to share in the surplus of the funds 
divisible at the discretion of the committee. 

And besides rules providing that the money arising from 
subscriptions of members of a trade union should be applicable 
in various ways for their benefit (ra), a rule providing for the 
distribution of funds on winding up (o), and a rule providing 
for moneys to he paid by a trade union upon the death of a 
member (p) have been held to be an agreement to provide 
benefits to members within sub-sect. 3 (a). 



(1) Are the 
main objects 
of the trade 
union legal 
apart from 
the Act ? 



"■Nothing in this Act shall enable.' 1 '' — It will be noticed 
that not only is the applicability of the section limited to 
a direct enforcement of the agreement specified therein, 
but the section creates no fresh disability which did not 
exist before the Act was passed. Accordingly, in deciding 
whether the Court has jurisdiction to entertain an action in 
respect of any such agreement, the following considerations 
apply. 

First, are the main objects of the society legal apart from 
the Act (i.e., sects. 2 and 3), so that if the Trade Union Act, 

(m) XJbi supra ; and for other instances of agreements coming clearly 
within sub-sect. 1, see Mineral Water Bottle, Sjc, Society v. Booth, and 
Vrmston v. WMtelegg, supra. 

(») Rigby v. Connol, 1880, 14 C. D. 482 ; Old v. Robson, 1890, 59 
L. J. M. C. 41 ; Swaine v. Wilson, 1890, 24 Q. B. D. 252 ; Dulte v. 
Littleboy, 1880, 49 L. J. Ch. 802 ; Wolfe v. Matthews, 1882, 21 C. D. 
194 ; Winder v. Governors, &c, of Kingston-upon-Hull Corporation, 
1887, 20 Q. B. D. 412. 

(o) Strict, v. Swansea I'm Plate Co., 1887, 36 C. D. 558. 

(p) Croeher v. Knight, 1892, 61 L. J. Q. B. 466 ; sedqiicere, see p. 231. 
As to the question whether such a rule can be in any way enforced by a 
nominee of such member, see the notes to sect. 10 of the Amendment 
Act, 1876, p. 230. 
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1871, had not been passed, the agreement would have been Sect. 4. 
directly enforceable ? For if they are, such an agreement is 
directly enforceable now, even if it come in terms within 
sect. 4 (q). 

In all cases of this kind the legality of the main objects of 
the society is to be looked to, and the mere fact that some 
of the rules constitute an unreasonable restraint of trade, and 
as such are illegal and unenforceable, will not prevent the 
enforcement of innocent rules, even though they to some 
extent impose restrictions ou trade (f). In deciding whether 
the main objects of the society are legal or not apart from the 
Act, the Court will regard the rules as a whole, and in particular 
will consider whether it be probable, or at least possible, that 
a member can obtain privileges or receive benefits without 
necessarily conforming to the rules which impose restrictions 
on trade (s). And where the objects of the society are legal 
apart from the Act, the question whether any particular rules 
thereof constitute an unreasonable restraint of trade or not is 
tested by their reasonableness with reference to the real and 
legitimate objects of the society (t). 

Thus, rules made for the bond fide purpose of protecting the 
funds of a society from claims by its members of a kind which 
the society seeks thereby to prevent, are not invalid merely 
because to some extent they operate in restraint of trade ; 
provided that they are not unduly oppressive, or obviously 
detrimental to the public, and do not go beyond what is 
reasonable and necessary for the purposes which they are 
intended to effect (w). 

But if the real objects of the society are to fetter trade, so 

(g) Swaine v. Wilson, 1890, 24 Q. B. D. 252, where a claim for £50 
to which the plaintiff was entitled under the rules on permanent dis- 
ablement through blindness was directly enforced, notwithstanding that 
the rule so enforced was, as the Court held, an agreement to provide 
benefits to members within sect. 4, sub-sect. 3 (a). 

(f) Ibid., per Lord Esher ; Collins v. Loche, 4 App, Cas. 67 i, per Sir 
Montague Smith. 

(s) See Old v. Bobson, infra. 

(f) Collins v. Loelte at p. 686, cited with approval by Lindley, L. J., in 
Swaine v. Wilson. 

(jiC) Swaine v. Wilson, ubi supra; and see Tallis v. Tallis, 1 E. & B. 
391. 

N 2 
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Sect. 4. that all its rules would have been, if the Act had never passed, 
void as being in furtherance of an illegal purpose, agreements 
of the kind mentioned in the section can in no case be directly 
enforced (x), and to such an extent they are tainted with the 
(former) illegality of the main objects of the society. Agree- 
ments or rules not coming within sect. 4, however, are directly 
enforceable by virtue of sect. 3 ; provided, of course, the main 
objects of the society are not illegal on any other ground. 

The rule that the direct enforceability of an agreement 
within sect. 4 depends upon the question whether the main 
objects of the society were legal apart from the Acts, is 
illustrated by the case of Old v. Robson. 
Old v. Robson. There, a society, some of the rules of which were substantially 
those of a friendly society, whilst others related to trade move- 
ments and strikes, was registered under the Trade Union Act, 
1871 ; a member summoned the secretary under sect. 2 of the 
Friendly Societies Act, 1875, for non-payment of a weekly 
allowance of 12s. for sick benefits and relief, and the justices 
in petty session made an order for such payment. The Divi- 
sional Court (Pollock, B., and Wills, J.) held on appeal that the 
objects (%/) of the society would have been clearly illegal before 
and apart from the Trade Union Act, 1871 ; that nothing in 
the Act had rendered an agreement to provide benefits enforce- 
able (s) ; and that therefore the justices had no jurisdiction to 
make the order. 

The question which the Court was asked to decide was 
whether the society was a trade union or a friendly society, 
but Wills, J., pointed out that in the case before the Court, 
being a claim for a direct enforcement of an agreement within 
sect. 4, the real question at issue was whether the main objects 
of the society were in restraint of trade, and that the question 

(a>) Rigoy v. Connol, 1880, 14 C. D. 482 ; Old y. Robson, 1890, 59 
L. J. M. C. 41 ; Chamberlain's Wharf, Limited v. Smith, 1900, 2 Ch. 
605 ; and see also Hornby v. Close, L. B. 2 Q. B. 153 ; and Farrcr v. 
Close, L. B. 4 Q. B. 602 (where the Csurt were equally divided on the 
question whether the objects of the society were legal ; see p. 142) ; and 
see also the judgment of Lindley, L. J., in Swai/ie v. Wilson, nbi supra, 
at p. 260. 

Qf) I.e., the main objects. 

(z) I.e., directly enforceable. 



Note. 
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whether the society were a trade union or not was quite Sect. 4. 
subsidiary. 

In the course of his judgment his Lordship said : 

" Many of the rules were clearly for the benefit of members ; 
but it ultimately appeared equally clearly that many other of 
the rules were in restraint of trade, and that the society was in 
fact for the purposes of restraint of trade." 

The learned judge then went on in the following language 
to explain why the Court held the main objects of the society 
to be illegal : — 

" Now, in the case of the society before us, it is extremely 
improbable that a member could get any benefit from it under 
the rules which are directed towards the benefit of members, 
unless he at the same time complied with the regulations 
relating to trades unions and in restraint of trade. I am 
accordingly of opinion that the order appealed from has been 
made without jurisdiction, and that our judgment must be for 
the appellant." 

This passage may be taken to furnish a clear and valuable Guide in 

indication of one consideration at least, which will guide the determining 

' a legality or 

Court, in one sense conclusively, in deciding whether the main illegality of 

objects of the society are innocent or in restraint of trade, viz., mam ol) .i eots - 

" Was it impossible or even improbable that a member could 

avail himself of an innocent rule without necessarily obeying or 

complying with a rule in restraint of trade ? " 

If so, the main objects of the society are, apart from the 
Act, illegal ; and no rule which comes within sect. 4 is directly 
enforceable. This consideration of course is only conclusive 
when that question is answered in the affirmative. Where it is 
negatived, the Courts have to look elsewhere to determine the 
legality or illegality of the main objects of the society. 

In Swaine v. Wilson, quoted above, it appears that a member 
could have received benefits from the society equally whether 
he conformed to the rules in restraint of trade or not, and that 
the main objects of the society were otherwise perfectly legal ; 
so that this case is in perfect consonance not only with Rigby v. 
Oonnol, but also with Swaine v. Wilson, which, however, was 
not cited in argument, or referred to by the Court. 

The section, however, only refers to a "direct enforcement^ 
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Sect. 4. 



Note. 



(2) Direct 
and indirect 
enforcement. 



and it is now settled that the effects of sects. 3 and 4 taken 
together give the Court jurisdiction (scilicet, as regards trade 
unions the main objects of which are, apart from the Act, 
illegal) to "indirectly enforce" agreements of the kind men- 
tioned in the section (a) ; provided always, of course, that 
such rules or agreements do not themselves constitute an 
unreasonable restraint of trade. 

The question of what is a " direct enforcement " and what 
an " indirect enforcement " becomes therefore of great import- 
ance. And it is clear that an action to recover damages for 
breach of contract (Jb), or for specific performance (including a 
claim by way of injunction to enforce a restrictive agreement 
if confined to the terms of the agreement) is a " direct enforce- 
ment" of such an agreement, within the meaning of the 
section. 

And it was held by Jessel, M. E., in Rigby v. Connol (c), 
that a claim against the committee and trustees of a trade 
union for a declaration that the plaintiff was entitled to par- 



fa) See Wolfe v. Matthews, infra, p. 187 ; and see the language of 
Wright, J., in Crocker v. Knight, 61 L. J. Q. B. 466 at p. 467, " It is only 
with respect to directly enforcing a benefit that section 4 is prohibitive." 
In Duke v. Littleboy (infra, p. 185), Denman, J., did not apparently deny 
the general proposition that agreements within the section may be 
" indirectly " enforced ; and in Chamberlain's Wliarf, Limited v. Smith, 
infra, p. 183, the Court were unanimous that such agreements were "not 
void for all purposes." 

(}) There is no instance of a claim by a member of a trade union in 
the nature of assumpsit to recover the sums he has paid to his union, 
upon his union refusing to carry out their obligations under the rules. 
There seems no reason why the Courts should not entertain such an 
application, on the ground of failure of consideration, provided such pay- 
ments have been made and appropriated in respect of a specific object, 
e.g., insurance against disablement, old age, &c, and restitutio in integrum 
be otherwise possible. 

(c) 1880, 14 C. D. 482. In that case Jessel, M. JR., expressed himself 
as follows : — " I am satisfied that the agreement contained in the rules 
is an agreement to provide benefits for members, and that if I decide in 
favour of the plaintiff, I directly enforce that agreement, because I 
declare him entitled to participate in the property of the union, and the 
only property they have is their subscriptions and fines, and I restrain 
the society from preventing that participation. It seems to me that is 
directly enforcing that agreement ; in fact, it is in substance directing 
and enforcing the specific performance of it, nothing more or less." 
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ticipate in the benefits of the society, and for an injunction Sect. 4. 
to restrain the defendants from excluding him from such 
participation is a "proceeding instituted with the object of 
directly enforcing" such agreement within the meaning of 
sect. 4. 

So also in the recent case of Chamberlain's Wharf, Limited v. 
Smith (d), where the plaintiffs, who belonged to a society called 
the Tea Clearing House Association, the main objects of which 
were, apart from the Trade Union Act, 1871, illegal as being 
in restraint of trade, from which they had been (improperly, 
as they alleged) expelled, brought an action against the 
committee of the association claiming an injunction restrain- 
ing the defendants from acting on the resolution under which 
the plaintiffs were expelled. The Court (e) held that the action 
was a proceeding to directly enforce an agreement within 
sect. 4, and that therefore they had no jurisdiction to entertain 
the case. 

It is to be observed that while the Court were unanimous that 
the claim was for a direct enforcement of an agreement within 
sub-sect. 1 of sect. 4, Collins, L. J., also thought the case was 
directly governed by Rigby v. Connol, on the ground that 
rule 10 of the society's rules, which provided that the surplus 
of funds should be divided, or retained and invested in such 
manner as the committee might think fit, was an agreement 
to provide benefits to members within sub-sect. 3 (a), and 
therefore, argued the learned Lord Justice, when the plaintiff 
claimed to be restored he claimed to enforce an agreement 
which inter alia conferred participation in those benefits. The 
Court were, however, unanimous that agreements within the 
section are not void for all purposes. 

The real ground on which the Court based their decision 
appears from the following extract from the judgment of 
Lord Alverstone, C. J. : — 

" The plaintiffs claim the aid of the Court in order to 
maintain their position as being entitled to rights in the 
character of members of the association. Looking at the 
substance of the matter, I think this action is a proceeding 

(d) 1900, 2 Ch. 605. 

(e) Lord Alverstone, C. J., Rigby, L. J., and Collins, L. J. 
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Sect. 4. ' instituted with the object of directly enforcing' the agreement 
contained and embodied in the rules of the association." 

From the last phrase it becomes apparent that the Court 
were treating the rules of the association taken together as one 
agreement, and considered them, as so collocated, to be an 
agreement " concerning the conditions on which any members 
for the time being of such trade union shall or shall not sell 
their goods," &c. 

The principle underlying this case is, therefore, that the 
Court will enforce no part of an agreement, any clause or clauses 
of which come within sect. 4, even though the part sought to 
be enforced exhibits none of the characteristics of an agreement 
within that section, e.g., a right to exercise the privileges of the 
society other than a claim to the payment of money by way of 
benefits (/). 
Fax-reaching And this practically amounts to a decision that not a single 
effect of the rll i e f a t, ra( j e union (the purposes of which are illegal apart 
from the Acts) can be directly enforced ; for it is difficult to 
conceive a rule which does not go to the consideration for the 
whole agreement ; and yet it is obvious from the above case 
that only such a rule, if any (assuming it could exist), could be 
directly enforceable (<?). 

As to claims for an indirect enforcement, the case of Wolfe v. 
Matthews (h), decided in 1882, is the only English case where 
such proceedings have been entertained. 

And as that case seems to directly conflict with the case of 

(/) It seems certain that the Legislature never intended such a con- 
struction of the section. Note that the plaintiff merely claimed certain 
privileges not specified by the section, and that the prospect of a 
division of surplus funds was purely contingent on the discretion of the 
trustees ; nor does it appear that the injunction asked for would have 
had the effect of compelling the trustees to pay the plaintiff on a 
division. 

(y) The decision of the Court of Appeal in this case is, perhaps, to be 
regretted. It means that the unionist workman who has gone on paying ) 
week after week, and year after year, his subscriptions in the expecta- 
tion of securing a provision for his old age or in case of disablement, is 
entirely at the mercy of his union, i.e., if the union would have been 
illegal apart from the Trade Union Acts. 

(A) 1882, 21 C. D. 194 ; and see the Scotch case of Amalgamated 
Society of Railway Servants for Scotland v. Motherwell Branch, 1880, 
7 E. 869. 
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Duke v. Liltleboy (i), and no fresh light is thrown on the subject Sect. 4. 
by any more recent case, a close examination and comparison 
of these two cases seems advisable. 

In both cases it must be understood that the society would 
have been, apart from the Trade Union Acts, illegal. 

In Dulce v. Littleboy an action was brought by the executive 
of a central trade union against officers of a branch, which 
had threatened to secede, to restrain the defendants from 
dividing funds among the members of the branch, or dealing 
with them contrary to the rules of the society, and claiming 
payment to the executive council of so much of the funds of 
the branch as should not be required for the current expenses 
of the branch. The agreement sought to be enforced was, as 
was admitted, an agreement for the application of the funds of 
a trade union to provide benefits to members, within sect. 4, 
sub-sect. 3 (a) ; and Denman, J., having held that the main 
objects of the society were in restraint of trade, further held 
that it was a legal proceeding instituted with the object of 
directly enforcing such agreement (Jc). 

That learned judge in the course of his judgment said : 
" Now the first objection to the application of that section is 
that this is not a legal proceeding instituted with the object of 
directly enforcing an agreement, but it is for an injunction, and 
it is intended to stop there at present and to prevent trustees 
doing what they please with or returning to members money in 
their hands. It appears to me that that is too great a refine- 
ment when you look at the true object, and at the words of the 
Act ' legal proceedings,' which are very elastic. Is not this a 
proceeding instituted with the object of directly enforcing an 
agreement for the application of the funds of a trade union to 
provide benefits for members ? What other object has it ? It 
is undoubtedly intended to be followed with something further ; 
it would be useless if it were limited merely to keeping the 
funds locked up. I think the object of the proceeding is 
avowed in the seventh paragraph of the statement of claim, and 

(j) 1880, 49 L. J. Ch. 802. 

(Ji) Denman, J., did not refer to the claim for payment ; and there 
can be no doubt that as regards that part of the claim, the Court had no 
jurisdiction. 
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Sect. 4. in the claim itself ; and I consider the words of the Master of 
the Rolls in the case of Rigby v. Connol applicable to this case 
when he said, ' It seems to me that is directly enforcing the 
agreement ; in fact, it is in substance directing and enforcing 
the specific performance of ic, nothing more or less.' That was 
an application to restore a member. This is to prevent funds 
from being dealt with in any other manner except according to 
the rules, and I think it would be frittering away the meaning 
of this clause if I were to put any other construction upon it 
than that this is a proceeding to directly enforce an agreement 
to apply the funds of a trade union society to provide benefits 
to members ; and that I cannot without overruling Rigby v. 
Connol, or putting a forced and untrue construction upon the 
rules of the society, hold that the plaintiff is entitled to succeed." 

In the case of Wolfe v. Matthews {I) a claim was raised 
almost precisely the same as that in Dulce v. Littleboy, and was 
entertained by the Court. 

The plaintiffs in this case were members of the London West 
End Farriers' Trade Society, a trade union within the meaning 
of the Acts, and sought for an injunction to restrain other 
members from applying any part of the funds of the society 
in carrying out an amalgamation of the society with the 
Permanent Amalgamated Farriers' Protection Society, and so 
applying them in a manner contrary to an agreement to provide 
benefits to members. 

An amalgamation of the society with the Permanent Society 
had been proposed on certain terms to which the plaintiffs did 
not agree. The plaintiffs pleaded that the defendants intended, 
unless restrained by injunction, to pay money out of the funds 
of the society to the Permanent Society, and that the plaintiffs, 
as members of the society, were entitled to receive out of the 
funds of the society certain payments and other benefits as 
provided by the rules of the society. 

The main defence to the action was that the amalgamation 
was complete, having been consented to by more than two- 
thirds of the members, under sect. 12 of the Amendment Act, 
but a preliminary objection was taken that the claim was for a 
direct enforcement of an agreement within sect. 4. 
(Q 1882, 21 C. D. 194 ; 51 L. J. 833. 
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In overruling the objection, Fry, J., said as follows : — " Now Sect. 4. 
it is plain that this is not an action to recover damages for 
the breach of an agreement. Neither is it, in my judgment, 
an action to directly enforce an agreement, which proceedings 
are alone mentioned in the fourth section. An order that the 
defendants should pay money to the plaintiffs would be a direct 
enforcement of an agreement for the application of the funds, 
but all that is sought here is to prevent the payment of the 
moneys to somebody else. Either that is no enforcement at all, 
or it is an indirect enforcement. To take a simple case: If there 
is a contract by A. to pay £100 to B., that contract is directly 
enforced by a judgment of the Court directing A. to pay B. 
And the contract is only indirectly enforced or not at all by a 
judgment restraining A. from paying the money to some one 
else. It is only by a stretch of language that such an order 
can be said to enforce A.'s contract ; the utmost that can be 
said is, that it is then more likely that A. will pay to B. For 
these reasons, I am of opinion that the judgment of the 
Master of the Rolls in Rigby v. Connol does not apply to this 
case." 

Having regard to this case (m), it seems possible that Duke 
v. Littleboy would now be decided differently ; and further, 
the main argument underlying the judgment of Denman, J., 
in Duke v. Littleboy may be said to rest on a fallacy. 

The learned judge argued that a claim for an injunction of 
this kind was a proceeding instituted with the object of directly 
enforcing, &c, because the intention of the plaintiffs is, by 
direct means, to directly enforce the agreement. But it is 
thought that the word " object " must refer to the proceeding 
itself, and not to the party setting it on foot ; and furthermore, 
must mean the object of the proceeding considered as the 
necessary result, and not the accidental consequence of its 
successful prosecution. 

For, if the word " object " of the proceeding is to include 
the ultimate and accidental effect as well as the immediate and 
necessary effect of the proceeding, the word "directly" in 
connection with and in reference to such ultimate and accidental 

(to) Curiously enough, the case of Dulis v. Littleboy does not seem to 
have been brought to the notice of the Court in Wolfe v. Matthews, 
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Sect. 4, effect seems to lack a meaning and becomes at best mere 
superfluity. 

In Rigby v. Connol, and Chamberlain'' s Wharf, Limited v. 
Smith on the other hand, the immediate and necessary result 
disclosed by the claim was in effect a declaration in the one 
case of title to property and in the other of a right to 
privileges. 

At the same time, the decision in Wolfe v. Matthews is 
possibly to be understood with reference only to the particular 
circumstances of the case. For it appears from the Law 
Journal report of the case, though not in that of the Law 
Beports, that the arrangement between the two societies was 
that the West End Society was to be admitted to amalgamation 
on payment to the Permanent Society of £1 per man, of which 
each member was to pay 5s. and the remaining 15s. per man 
was to be paid out of the funds of the society ; and it further 
appears that the statement of claim contained an allegation 
that the withdrawal from the funds of the society of lbs. a man 
would make the society insolvent, and deprive the plaintiffs of the 
benefits to which they were entitled. 

Thus all this decision in fact amounts to is that where the 
plaintiffs are entitled to benefits under the rules, and can prove 
that the defendants are about to place themselves in such a 
position as to be unable to pay, they will be restrained from 
doing so. And it would seem clear that — 

(1) A mere refusal to pay is insufficient for the purpose of 

obtaining such an injunction ; an actual intention to 
pay to some one else, or an intention to squander the 
funds is necessary to be proved. 

(2) Any such injunction to be effectual must affect the whole 

funds of the society in the defendants' hands ; for it 

would seem impracticable for the Court to earmark a 

specific sum out of the funds and lock it up ; seeing 

chat so long as an equivalent sum remained in the 

hands of the defendants, no breach of the injunction 

would appear to have been committed. 

Collateral There can be little doubt that an action on a negotiable 

securities instrument given in respect of an agreement within sect. 4 would 

not be a proceeding with the object of directly enforcing such 
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agreement. But a claim to enforce an agreement within sect. 4 Sect. 4, 
is not the less a claim to "directly " enforce, because, it is made 
vicariously. 

Thus in Winder v. Governors, &c, of Kingston-upon-Hull eXTcement 
Corporation (n), the respondents, who were acting in the 
capacity of a board of guardians, had obtained an order under 
sect. 23 of the Divided Parishes Act, 1876 (o) (39 & 40 Vict. 
c. 61), for payment of a sum due to them for maintenance of 
a deceased pauper lunatic. For some time previous to his 
death, the pauper had been entitled under the rules of a trade 
union registered under the Acts to an allowance of 10s. a week. 

The trade union by their secretary appealed from the order, 
and contended that it was invalid on two grounds, namely : — 

(1) That a trade union is not a benefit or friendly society 

within the meaning of sect. 23 of the Divided Parishes 
Act, 1876, on the ground that by reason of sect. 4 of the 
Trade Union Act the trade union are under no legal 
liability to pay the pauper, and that the section of the 
Divided Parishes Act only applies where a legal 
liability to pay exists. 

(2) That even if a trade union were within the Divided 

Parishes Act, the claim was for a direct enforcement 
of an agreement within sect. 4, although the action 
was not brought by the pauper in person. 

(n) 1888, 20 Q. B. D. 412. 

(o) Which provides as follows : — " Where any pauper shall be 
entitled to any annuity or periodical payment, the trustee or other 
person bound to make payment of the same to the pauper may, from 
time to time, pay to the board of guardians of any union or parish out of 
the instalments which have become due, the cost incurred in the relief 
of such pauper accrued since the last instalment, and such payment 
shall be a legal discharge to such trustee or other person for so much 
money as shall have been so paid. 

"Where the guardians incur any expenses in the relief of a pauper 
lunatic, being a member of a benefit or friendly society, and as such 
entitled to receive any payment, they may recover from him as a debt, 
or from his executors, administrators, or assigns, in case of his death, the 
sum so expended by them as aforesaid, and the managing body of such 
society, after notice from the clerk to the guardians served previously to 
the money being paid over, shall be required to pay the same to such 
guardians, and shall be exonerated on payment thereof from any 
further liability." 
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Sect. 4. 



Note. 



Provisions of 
18 & 19 Vict. 
c. 63, 

30 & 31 Vict, 
c. 117, 

25 & 26 Vict. 
i>. 89, &c, 
not to apply- 
to Trade 
Unions. 



The Divisional Court (Matthews and A. L. Smith, JJ.) held 
the appellants were right on both points (p). As to the second 
of which Matthew, J., said : "I also think that this application 
was an attempt to ' directly enforce an agreement ' within sect. 4 
of the Trade Union Act, 1871. Practically the guardians 
were suing in the name of the pauper. If this were possible, 
it would follow that the statute could always be defeated by 
the assignment of a claim against a trade union." 

This dictum (although, indeed, unnecessary for the actual 
decision come to) still further narrows the limits of what the 
Courts will regard as "indirect" enforcement of an agreement 
within sect. 4. 

It is not clear from the judgment of North, J., in the case 
of Strick v. Swansea Tin Plate Company (supra, p. 175), whether 
he thought that sect. 4 would have been a good objection, if 
taken at the proper time, to the winding up of the society and 
distribution of the funds according to the rules. 

It seems possible that it might (q), and on the whole, 
perhaps, the general tendency of the Courts seems to be in 
favour of a construction of the word " directly " in such a 
manner as practically to secure the unqualified operation of the 
section except in very special circumstances. 

5. The following Acts, that is to say, 

(1) The Friendly Societies Acts, 1855 and 1858, and 

the Acts amending the same ; 

(2) The Industrial and Provident Societies Act, 1867, 

and any Act amending the same ; and 

(3) The Companies Acts, 1862 and 1867, 

shall not apply to any trade union, and the registration 
of any trade union under any of the said Acts shall be 
void, and the deposit of the rules of any trade union made 
under the Friendly Societies Acts, 1855 and 1858, and 



(_p) For a comparison of the first portion of this decision with that of 
Croelier v. KnigM, vide p. 231 n., infra. 

(q) But see In re Printers and Transferers Amalgamated Trades 
Protection Society, 1899, 2 Ch. 184. In that case, however, the objection 
was not raised, for reasons of an obvious character. 
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the Acts amending the same, before the passing of this Sect. 5. 
Act, shall cease to be of any effect. 

The effect of this section is that no society which comes Effect of 
within the definition of a trade union under the Trade Union 
Acts {vide p. 235) can carry on business as a society under the 
Acts specified in the section. A trade union cannot in general 
be admitted to the privileges conferred by or be liable to the 
obligations imposed by those Acts. 

The section, however, must now be read, as regards trade How far 
unions registered or unregistered, which insure or pay on the subsequent 
lives of children under ten years of age, subject to sect. 2 of the legislation. 
Trade Union Act Amendment Act, 1876, and the enactments 
referred to therein (r) by implication under the Interpretation 
Act, 1889 (s), and as regards a registered trade union or branch 
of a registered trade union which contributes to the funds and 
takes part in the government of a medical society (t), to sect. 22 
of the Friendly Society Act, 1896. 

Sect. 2 of the Trade Union Act Amendment Act above 
referred tojenacts as follows : — 

" Notwithstanding anything in sect. 5 of the principal Act 
contained, a trade union, whether registered or unregistered, 
which insures or pays money on the death of a child under ten 
years of age shall be deemed to be within the provisions of 
sect. 28 of the Friendly Societies Act, 1875." 

Sect. 28 of the Friendly Societies Act, 1875, was, with the 
rest of the Act, repealed by the Friendly Societies Act, 1896, 
s. 107,but was reproduced by sects. 62 — 67 and sect. 84 (f ) and (g) 
of that Act ; the reference to sect. 28 of the Friendly Societies 
Act, 1875, must therefore, by virtue of the Interpretation Act, 
1889 («)> be construed a reference to the reproducing sections 
of the Friendly Societies Act, 1896, which are the following: — 

Sect. 62. — "A society or branch, whether registered or Friendly 

unregistered, shall not insure or pay on the death of a child ?™l et !f Q s f C *A 

myoj oy & bo 

(r) Ss. 62—67, 84 (f) and (g), and probably s. 89, of the Friendly 
Societies Act, 1896. 

0) 52 & 53 Vict. c. 63, s. 38 (1). 

(£) I.e., a society for the purpose of relief in sickness by providing 
medical attendance and medicine. 

O) 52 & 53 Vict. c. 63, s. 38 (1). 



Vict. u. 25. 
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Sect. 5. 



Note. 



Life Assur- 
ance Act, 
1774, H Geo. 
III. c. 48. 



Friendly 

Societies Act, 
1896, 59 & 60 
Vict. c. 25. 



under five years of age any sum of money which added fco any 
amount payable on the death of that child, by any other society 
or branch, exceeds six pounds, or on the death of a child under 
ten years of age any sum of money which, added to any amount 
payable on the death of that child by any other society or 
branch, exceeds ten pounds." 

Note on the above section. — By the Life Assurance Act, 
1774, 14 Geo. III. c. 48, all assurances on the life of any 
human being are illegal and void, except when the person 
assuring has an insurable interest in the life of the assured. 
(As to what constitutes an insurable interest, see Barnes v. 
London, Edinburgh, and Glasgow Life Insurance Co., 1892, 
1 Q. B. 864 ; and Halford v. Kymer, 10 B. & C. 724.) 

The effect of sect. 8 of the Friendly Societies Act of 1896, in 
the light of which the above and the following sections must be 
read, is to create an exception to the Act of 1774 to the extent 
of the funeral expenses of children. 

" Shall not insure.' 1 '' — The Act does not seem to throw any 
duty on the society before insuring (i.e., agreeing to pay as 
distinguished from payment itself) to make reasonable inquiries 
whether the death of the child sought to be insured has been 
insured by any other society or branch, and for any and what 
sum. The words of the section taken literally are wide enough 
to render an insurance within the limit invalidated by a subse- 
quent insurance where the two sums so insured for, taken 
together, exceed the limit ; but it is apprehended that the word 
" payable " means " legally payable," in which case the second 
insurance would be a mere nullity and would not affect the 
validity of the first. 

In view, however, of the evil which provisions of this kind 
are intended to meet, a single transaction with a society or 
branch purporting of itself to be an insurance for an amount 
above the statutory limit would not (semble) be valid pro tanto, 
i.e., up to the limit, but would be void in toto. 

Sect. 63. — "A society or branch, whether registered or 
unregistered, shall not pay any sum on the death of a child 
under ten years of age except to the parent of the child or to 
the personal representative of the parent, and upon the pro- 
duction by the parent or his personal representative, of a 
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certificate of death issued by the registrar of deaths, or other Sect. 6. 
person having the care of the register of deaths containing the IT~~ 
particulars mentioned in this Act " (x). 

Sect. 64. — (1) "Where application is made for a certi- 
ficate of the death of a child for the purpose of obtaining a sum 
of money from a society or branch, the name of the society or 
branch, and the sum sought to be obtained therefrom shall be 
stated to the registrar of deaths." 

(2) '• The registrar of deaths shall write on or at the foot of 
the certificate the words ' to be produced to the society 
or branch (naming the same) said to be liable for payment of 
the sum of £ (stating the same)." 

(3) " All certificates of the same death shall be numbered in 
consecutive order." 

Sect. 65. — (1) "A registrar of deaths shall not give any Cases in which 

one or more certificates of death for the payment in the whole certl fi° ate 

r J may be given. 

of any sum of money exceeding six pounds on the death of a 
child under five years, or for the payment in the whole of a 
sum exceeding ten pounds on the death of a child under ten 
years " (y). 

(2) " A registrar of deaths shall not grant any such certi- 
ficate unless the cause of death has been previously entered in 
the register of deaths on the certificate of a coroner, or of a 
registered medical practitioner who attended the deceased child 
during its last illness, or except upon the production of a certi- 
ficate of the probable cause of death under the hand of a 
registered medical practitioner, or of other satisfactory evidence 
thereof "(a). 

Sect. 66. — "A society or branch, whether registered or Inquiries hy 
unregistered, to which is produced a certificate of the death of 
a child which does not purport to be the first shall, before 
paying any money thereon, inquire whether any and what sums 
of money have been paid on the same death by any other 
society or branch." 

(a) I.e., in sect. 64. 

(y") For fees payable on application for such certificate, ride sect. 97 
of the same Act. 

(z) The discretion given hereby to the registrar of deaths as to what 
is " satisfactory evidence " is, and ought to be, exercised with the 
greatest caution. 

L.T.U. O 



societies. 
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Sect. 5. 



Note. 



Saving as to 
insurable 
interests, &c. 



Life Assur- 
ance Com- 
panies Act, 
1870, 33 & 34 
Vict. c. 61. 



Note on above section. — -The section does not specify the 
persons of whom inquiry is to be made, but having regard to 
sect. 64 (3), it will be advisable for societies within these 
sections (62 — 67) not to pay on an unnumbered certificate, 
without first making all reasonable inquiries from some source 
other than the applicant. 

Sect. 67. — "Nothing in this Act respecting payments on 
the death of children shall apply to insurances on the lives of 
children of any age, where the person insuring has an interest 
in the life of the person insured." 

Sect. 84, sub-sect, (f ), of the same Act makes it an offence 
under the Act for a society or branch, whether registered or 
not, to pay money on the death of a child under ten years of 
age otherwise than is provided by the Act ; and sub-sect, (g) of 
the same section makes it an offence under the Act for a parent 
or personal representative of a parent claiming money on the 
death of a child to produce a certificate of the death other 
than is in the Act provided to the society or branch from which 
the money is claimed, or to produce a false certificate, or one 
fraudulently obtained, or in any way to attempt to defeat the 
provisions of the Act with respect to payments upon the death 
of children. 

The penalty of these offences is a fine of not more than £5 (a). 

Life Assurance Companies Act, 1870. 

By sect. 7 of the Trades Union AcLs Amendment Act, 1876, 
the Life Assurance Companies Act, 1870, is not to apply to 
trade unions registered or to be registered under the principal 
Act. It did apply before by implication under this section. 
But an unregistered trade union, which issues or is liable 
under policies of assurance upon human life within the 
United Kingdom, or which grants annuities upon human life 
within the United Kingdom, is a company within the meaning 
of the Life Assurance Companies Act, 1870, and is within the 
provisions and under the statutory obligations of that Act. 

A trade union, registered or unregistered, may also be " an 
industrial assurance company" within the meaning of the 

(a) See sect. 89 of the Act, Which is by implication equally referable 
to transactions with trade unions of the kind now being dealt with. 
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Collecting Societies and Industrial Assurance Companies Act, Sect. 5. 
1896. By sect. (1) that Act is made to apply to {inter alia) Note 
" every such person or body of persons, whether corporate or 
unincorporate, granting assurances on any one life for a less sum 
than twenty pounds (in that Act referred to as an industrial 
assurance company), as receives contributions or premiums by 
means of collectors at a greater distance than ten miles from the 
registered office or principal place of business of the society." 

Sect. 22 of the Friendly Societies Act, 1896 (above referred 
to) enacts as follows : — 

Sub-sect. (1). — A registered society or branch may contribute 
to the funds and take part by delegates or otherwise in the 
government of any other registered society or registered branch 
of a society, as provided in the rules of that first-named society 
or branch, without becoming a branch under this Act of that 
other society or branch. 

Sub-sect. (2). — This section shall in respect of contri- 
buting to the funds and taking part in the government of a 
medical society, that is to say, a society for the purpose of 
relief in sickness by providing medical attendance and 
medicine, extend to any registered trade union or branch of a 
registered trade union. 

Sub-sect. (3). — A registered society or trade union or 
branch shall not withdraw from contributing to the funds of 
any such medical society except on three months' notice to the 
society and on payment of all contributions accrued or 
accruing due to the date of the expiration of the notice. 

Note on above section. — Sub-sect. (3) seems to confer on 
the medical society a right to sue the trade union for contri- 
butions under this section ; and sect. 4, sub-sect. 3, of the Trade 
Union Act, 187], would not seem to be applicable in this case. 

The proper persons to be sued in such case are the union in 
its registered name : the trustees or other persons authorized by 
the rules of the trade union to sue or be sued, under sect. 9 of 
the Trade Union Act, 1871 (b), being joined as defendants. 

It has been held that policies of insurance effected with a Assignment 
friendly society are only assignable by way of nomination of P olleies - 
nnder the Acts (see p. 242), sed qumre. 

(J) See sect. 9 and the notes thereon. 

o 2 
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Sect. 6. 

Kegistry of 
trade unions. 



Buildings 
for trade 
unions may 
be purchased 
or leased. 



Registered, Trade Unions. 

6. Any seven or more members of a trade union may 
by subscribing tbeir names to the rules of the union, and 
otherwise complying with the provisions of this Act with 
respect to registry, register such trade union under this 
Act, provided that if any one of the purposes of such 
trade union be unlawful such registration shall be 
void. 

" Provisions of this Act with respect to registry." — These are 
contained in sects. 13 and 14 of the Act, and sect. 6 of the 
Amendment Act, and in the Begulations issued in 1876 and in 
1890 under sect. 13, sub-sect. (6) (see Appendix II., where a 
reprint of the regulations will be found). 

" Such registration shall le void."- — This includes the case of 
a trade union the purposes of which at the date of registration 
were lawful, but, one or more illegal purposes having been 
subsequently introduced, the registration becomes avoided. 
This is clear from the wording of sect. 8, sub-sect. 2, of the 
Amendment Act. 

As to the effect of an omission in the rules to make every 
provision as directed by the Acts, see p. 215. 

7. It shall be lawful for any trade union registered 
under this Act to purchase or take upon lease in the 
names of the trustees for the time being of such union 
any land not exceeding one acre, and to sell, exchange, 
mortgage, or let the same, and no purchaser, assignee, 
mortgagee, or tenant shall be bound to inquire whether 
the trustees have authority for any sale, exchange, 
mortgage, or letting, and the receipt of the trustees shall 
be a discharge for the money arising therefrom ; and for 
the purpose of this section every branch of a trade union 
shall be considered a distinct union. 

The privileges of this section only extend to a registered 
trade union and its branches if any. 
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Purchase in this section means " buy," and not purchase in Sect - ">■ 
the technical sense of taking otherwise than by escheat or ~ , 
descent (c). 

Powers of Trade Unions with respect to holding property. — Powers before 
Immediately before the Act of 1871 members of a trade theAct 
union could hold property vested in them as members out and 
out, and take legal proceedings to protect it (d). They could 
not, however, appoint a trustee to hold property for the union, 
inasmuch as the trust would not be enforced («), and of course 
they could not hold property as a definite body known to the 
law, and even now they can only do so through trustees, and Powers under 
then only when registered under the Acts. 

Since the Act, members of unregistered trade unions can Unregistered 
hold as members as before, and in addition they can (semble) trade unions - 
appoint a trustee by virtue of sect. 3. 

But any attempt to vest property in them as a society will 
fail, it seems ; for the law only recognizes them as individuals, 
and not as a body known to the law for the purposes of hold- 
ing property. Hence unregistered trade unions are with 
respect to the holding of property in the same position as an 
unincorporated society such as a club. 

The property of registered trade unions cannot be held by Registered 
the members individually ; it must be vested in trustees (/). ra e umons - 
Eegistered trade unions can now hold property as a society 
known to the law, yet only through trustees. The trustees 
therefore for the purpose of holding property, bringing actions, 
&c, are the union. 

" Land " in the present section evidently means land in the 
popular meaning of the term, and would not include interests 
arising or connected with land. 

Land in the sense of the section cannot be devised to a No devise to 
registered trade union (ff) ; and it seems clear, in cases where * registered 
some of the purposes of a trade union are charitable, that the 

(p) In re Amos, Carrier v. Price, 1891, 3 Ch. 159. 
id") B. v. Stainer, 1870, 1 C. C. B. 230 ; and of. B. v. Tankard, 1894, 
1 Q. B. 548. 
0) lb. 
(/) Sect. 8. 
(<7) In, re Amos, Carrier v. Price, %bi mpra. 
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Sect. 7. 

Note. 

Gifts to 
trade unions. 



No gifts of 
land to a 
registered 
trade union. 



Gifts of per- 
sonalty to a 
registered 
trade union. 



Mortmain and Charitable Uses Act, 1891 (h), makes no 
difference in this respect. 

Gifts to a society, whether of real («') or of personal (k) 
property, which are directed to the maintenance of the society's 
objects for all time, are in general void as tending to create a 
perpetuity. 

This rule, however, is relaxed in favour of societies the 
purposes of which are charitable (/!). 

In deciding whether a gift tends or not to create a 
perpetuity, the Courts will look both to the terms of the 
instrument and to the constitution of the association in whose 
favour the gift is made (m) ; the test, or at least one of the 
tests, being whether or no the property could be spent by the 
members as they please, or divided amongst them by the 
governing body (n). 

Land acquired in the manner specified and to the extent 
authorized by the section may be lawfully held by a registered 
trade union ; but it would seem to follow from the judgment 
of North, J., in Re Amos, Carrier v. Price (o), that land cannot 
be lawfully held otherwise than as is permitted by the section, 
and any voluntary gift of land to a registered trade union will 
be void, even (semlle) though the purposes of the trade union 
be charitable. 

On the other hand, the Act does not expressly limit the 
funds of a registered trade union to the subscriptions of its 

(7j) 54 & 55 Vict. c. 73. 

(i) In re Amos, Carrier v. Price, supra ; Re Button, 4 Ex. D. 54 ; 
Carne v. Long, 29 L. J. Ch. 503 ; 2 D. P. & J. 75 ; Thompson v. Shake- 
spear, 1 De G. F. & J. 399. 

(7i) In re Clark's Trusts, L. R. 1 C. D. 497 ; 45 L. J. Ch. 194. 

(7) Tudor, Charitable Trusts, 3rd Ed. 56. As to what may constitute 
the purposes of a trade union charitable, see Pease v. Pattinson, L. R. 
32 C. D. 154 ; Spiller v. Maude, io. 158, n. ; but see In re Clark's Trusts, 
ubi supra ; and see In re Clarlte, Clarlte v. Clarke, 1901, 2 Ch. 110, and 
cf. In re Amos, Carrier v. Price, vM supra. 

(to) In re Clarlte, Clarke v. Clarke, supra. 

(re) In re Clarlte, Clarke v. Clarlte, supra ; Cocks v. Manners, L. R. 
12 Eq. 574. 

(o) Supra; and cf. the statement of A. L. Smith, M. R., in Taff 
Railway Company v. Amalgamated Society of Engineers, 1901, 1 Q. B., 
at p. 175, and in Lyons v. Wilhins, uli supra, that " this Act was the 
charter of trade unions." 



Note. 
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members, and therefore subject to the above rules gifts to a Sect. 7. 
registered trade union of personalty, like gifts of any kind of 
property to an unregistered trade union, are on the same 
footing as gifts to an ordinary unincorporated society, such as 
a club. 

8. All real and personal estate whatsoever belonging Property of 
to any trade union registered under this Act shall be un i ons vested 
vested in the trustees for the time being of a trade union m trustees. 
appointed as provided by this Act for the use and benefit 
of such trade union and the members thereof, and the 
real or personal estate of any branch of a trade union 
shall be vested in the trustees of such branch, and be 
under the control of such trustees, their respective 
executors or administrators, according to their respective 
claims and interests, and upon the death or removal of 
any such trustees the same shall vest in the succeeding 
trustees for the same estate and interest as the former 
trustees had therein, and subject to the same trusts, 
without any conveyance or assignment whatsoever, save 
and except in the case of stocks, and securities in the 
public funds of Great Britain and Ireland, which shall be 
transferred into the names of such new trustees ; and in all 
actions, or suits, or indictments, or summary proceedings 
before any court of summary jurisdiction, touching or con- 
cerning any such property, the same shall be stated to be 
the property of the person or persons for the time being 
holding the same office of trustee, in their proper names, 
as trustees of such trade union, without any further 
description. 

" Registered under this Act." — The references in the Acts 
as to " trustees " only apply to registered trade unions and the 
branches of such unions. 

The words " branch of a trade union " must mean branch of 
a registered trade union. 

A registrar would seem to have no power to register a 
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Sect. 8. branch as a branch, where a parent union has already been 
registered, unless and until the certificate of such parent union 
has been withdrawn or cancelled. 

"Shall be vested." — This seems a merely mandatory pro- 
vision, and would not operate to vest the legal ownership (j>) 
in the property in trustees on their appointment by mere force 
of the section, as happens in the case of succeeding trustees, 
where the words used are " shall vest." The proper steps by 
conveyance or otherwise must therefore be taken to vest the 
legal ownership in the property in the trustees. 

" Such Trustees," i.e., trustees of the union or branch. 

" Appointed as provided by this Act" i.e., under a provision 
in the rules, rendered obligatory by sect. 14, sub-sect. (1), and 
Schedule I. (4) of the Act. 

'■ Their respective executors or administrators," i.e., the 
executors or administrators of the surviving trustee of the 
union or branch respectively. 

" Vested in the trustees of such branch." — By sect. 3 of the 
Amendment Act (infra, p. 225), this section is to be read as if 
immediately after these words the following words were inserted, 
" or of the trustees of the trade union, if the rules of the trade 
union so provide." This amending provision gives a power to 
the trade union to vest the property of a branch in the trustees 
of the trade union and so dispense with the necessity for 
branch trustees. 

" Upon the death or removal . . . shall vest in the suc- 
ceeding trustees." — Upon the death of a trustee of a registered 
trade union, his office and interest vests in the surviving 
trustees or trustee, until a succeeding trustee is appointed, 
unless indeed the rules make provision for a trustee to succeed 
de facto mortis ; and upon such appointment or succession the 
property vests in the succeeding trustees ipso facto by virtue of 
the section (except in the case of stocks and securities in the 
public funds) without any conveyance or assignment. 

Full and proper provision for the removal of trustees and the 
appointment of new trustees should be made by the rules 

(p) The section, however, seems to confer a title in equity to such 
original trustees ; cf. the language of Blackburn, J., in S. v. Registrar of 
Friendly Societies, L. R. 7 Q. B. 741. 



Note. 
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(Schedule I. (4) ) ; and the conditions under which such powers Sect. 8. 
may be legally exercised depend upon the rales, and upon 
sect. 10 of the Trustee Act, 1893. As to the power of the Court 
to appoint new trustees, see sects. 25 and 37 of the same Act. 

" Except in the case of stocks, &c, which shall be transferred, 
<fcc." — With reference to stocks and securities in the public 
funds difficulties arose as to the operation of these words. The 
section apparently only referred in terms to the death or 
removal of " trustees," and nob the case of a single trustee, and 
moreover it omitted to specify the precise method of transfer 
and was otherwise inadequate. However, by sect. 4 of the 
Amendment Act (infra, p. 225), which no doubt applies to 
registered unions only, ample provision is made for the transfer 
of such property under the direction of the registrar in case of 
absence, bankruptcy, etc., of a trustee. 

Incidental questions as to the powers, rights and duties of 
trustees so far as not referred to in the Acts are obviously 
outside the scope of this work. 

Reference should be made to the Trustee Act, 1893, which 
applies generally to the trustees of a trade union as to other 
trustees. 

9. The trustees of any trade union registered under Action, &c. 
this Act, or any other officer of such trade union who ti^steefTc* 
may be authorized so to do by the rules thereof, are 
hereby empowered to bring or defend, or cause to be 
brought or defended, any action, suit, prosecution or 
complaint in any court of law or equity touching or con- 
cerning the property, right, or claim to property of the 
trade union ; and shall and may, in all cases concerning 
the real or personal property of such trade union, sue and 
be sued, plead and be impleaded, in any court of law or 
equity, in their proper names, without other description 
than the title of their office ; and no such action, suit, 
prosecution, or complaint shall be discontinued or shall 
abate by the death or removal from office of such persons 
or any of them, but the same shall and may be proceeded 



202 STATUTES RELATING TO TEADE UNIONS. 

Sect. 9. j n ty their successor or successors as if such death, 
resignation, or removal had not taken place: and such 
successors shall pay or receive the like costs as if 
the action, suit, prosecution, or complaint had been 
commenced in their names for the benefit of or to be 
reimbursed from the funds of such trade union, and the 
summons to be issued to such trustee or other officer 
may be served by leaving the same at the registered office 
of the trade union. 

In the recent case of Linaher v. Pilcher (q) it was held that 
an action brought against trustees of a registered trade union 
for damages for a libel promulgated by the authority of the 
trade union is an " action touching or concerning the property, 
right or claim to property of the trade union," and that the 
trustees had a right to be indemnified in respect of the damages 
recovered and costs out of the funds of the trade union. 

It was argued on behalf of the trade union that the section 
only referred to actions by or against trustees in which 
the title to property was being asserted or defended, but 
Matthew, J., held that the section embraced all actions which 
in any way affected the property of the trade union directly or 
indirectly. 

The importance of the decision in LinaJcer v. Pilcher is not 
in any way diminished by the equally recent case of Taff Rail- 
way Company v. Amalgamated Society of Railway Servants (r), 
in which the House of Lords overruling the Court of Appeal 
held, following the judgment of Farwell, J., that a trade union, 
although not a corporation, can sue or be sued in its registered 
name. 

Farwell, J., based his decision on the broad ground that 
where the Legislature has conferred upon a society a legal 
status, it also impliedly confers upon it a right to sue and a 
liability to be sued in its own name, as if it were a corporation ; 
and that such right and liability respectively is contemplated 
by the Trade Union Acts. 



{q) 1901, 70 L. J. 396, per Matthew, 
(r) 1901, A. C. 426. 



J. 
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It would seem clear that the property of the trade union can Sect. 9. 
only be reached by joining the trustees as co-defendants (see ZTZ 
per Lord Lindley, 1901, A. 0. p. 443). 

One of the important results therefore of the Tctff Vale Case 
rests in the fact that the remedy of an injunction lies against a 
trade union for the wrongful acts of its servants and agents 
without the necessity of resorting to the device of a representa- 
tive suit under Order XVI. r. 9, the precise extent of which is 
none too clearly defined at present. 

If all or any of the members of an union commit a tort 
against another, whether a member of the union or not, the 
members who perpetrated or authorized the tort are jointly and 
personally liable for the same (s) ; so also if they break a 
contract noc coming within sect. 4 of the Act, and the objects 
of which are otherwise legally enforceable, they are personally 
liable for the breach thereof ; and the fact that they may have 
been guilty of the acts or omissions complained of as members 
of a trade union, is quite incidental and irrelevant to the 
question of their liability. So also the rules of Court (Q which 
in certain cases allow one or more person or persons to be sued 
as well for himself or themselves as on behalf of others having 
a common interest in the subject of the suit, are equally 
applicable (wherever indeed they are applicable) to actions in 
which members of a trade union are sought to be made 
liable. 

But, it must be added, it still seems doubtful whether this 
right of suing a body of persons by representatives conferred 
by Order XVI. r. 9, extends to any action in which the claim 
is for damages in tort (*/) ; indeed, the precise limits of the rule 
of Court, notwithstanding the recent case of Duke of Bedford v. 

0) See Mood v. Jackson, 1895, 2 Q. B. 21. 

(0 Order XVI. r. 9. 

(u~) As to breach of contract, see> Wood v. M' Carthy, 1893, 1 Q. B. 775 ; 
and Lord Shand appears to be the only judge who would deny the 
application of the rule to a case of tort (cf. 1901, A. C. 18). There 
seems no practical reason, apart from want of authority, why in a 
representative suit a class of persons represented by a few should not be 
personally bound by an injunction directed to the members of such class 
generally ; but see per Lord Lindley (then L. J.) in Temperton v. 
Russell, 1893, 1 Q. B. 435. 
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Sect. 9. Ellis (x), in which the rule was discussed in the House of Lords, 
._ still await judicial definition. 

" For the benefit of or to be reimbursed from the funds of the 
trade union.' 1 '' — These words may be taken as furnishing a clue 
to the position of the trustees of a registered trade union generally, 
on suing or being sued, with reference to theproperty of the union. 
On a judgment recovered by or against such trustees respec- 
tively, the trustees receive the money or other property the 
subject of the action in trust for the union, or are liable to pay 
or hand over the same ; being entitled, in the latter case, to be 
indemnified out of the funds of the trade union (y). 

Liability of a registered trade union for the wrongful acts of its 
servants or agents. — The liability of a master for the torts of 
his servants has always been stated to depend on the notion 
of control potentially exerciseable by the master over the servant. 
At the same time, officials of a trade union would seem to 
have been placed by the men acting jointly "to do a class 
of acts in their absence " within the meaning of the language 
used by Willes, J., in Bayley v. Manchester Railway Company, 
L. E. 7 0. P. 415. 

The judgments in the Taff Vale Case clearly in terms 
contemplate a liability of the union as a quasi-corporate body 
for the acts of its representatives acting on behalf of, or in the 
interests, supposed or otherwise, of the union. 

(*) The dictum of Lord Lindley in the Taff Vale Case, 1901, A. C. 
p. 443, with reference to Order XVI. r. 9, is not at first sight altogether 
reconcilable with the remarks of Lord Macnaghten in Duke of Bedford 
v. Ellis, 1901, A. C. p. 10, concerning Temperton v. Russell (1893, 1 Q. B. 
435) on the point of procedure. The reason, however, why in the view 
of Lord Macnaghten, the attempt to invest the defendants with a 
representative character in that case was " absurd on the face of it," 
appears to be that persons not named in the writ were sought to be 
restrained by injunction, and perhaps the members of each society 
considered individually were sought to be personally affected by pro- 
ceedings against a few of the members of the society ; whereas the 
members of a trade union are not individually liable for the tortious acts 
of persons over whom they, considered as individuals, have no control. 
In other words, the executive committee and the officials of a registered 
trade union are (semhW), at least in the general case, the servants, not of 
the individual members of the union, but of the union qu& quasi- 
corporate body. 

(/if) See Linaher v. Pilcher. 
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How far a particular union considered as a quasi-corporate Beet. 9 - 
body may possess, according to the rules of the union or the 
circumstances of the case, a theoretical control over its officers 
sufficient to affect it with liability for the wrongful acts of such 
officers, remains to be seen. Although such control in point 
of fact is, as is well known, in nearly every case chimerical 
and best represented by a minus quantity, it would seem that 
every trade union possesses in law and for the purposes of legal 
liability sufficient power of directing or controlling its officials, 
even though it be in an indirect and remote manner. 

Still, it is conceivable that the question of control may raise 
a difficulty in some cases. 

The doctrine of ultra vires has never been extended so as to Doctrine of 
relieve a corporation or quasi-corporation from the consequences . a y^, 
of an illegal act, but merely from the consequences of a contract to excuse a 
into which it had no power to enter ; and Matthew, L. J., must 
not be understood as having countenanced such an extension 
of the doctrine merely because in Linalcer v. Pilcher he pointed 
out that the carrying on of a newspaper by the trade union in 
question was not under the particular rules of the union ultra 



tort. 



According to Limpus v. London General Omnibus Co. 
(1 H. & C. 526 ; 32 L. J. Ex. 34 (1862)), which has passed 
now for several years without its accuracy being questioned, 
and which must be considered a leading authority on the 
subject, it would not seem feasible, as the law stands at present, 
for trade unions to attempt to escape liability for the acts of 
their servants by purporting to restrict the freedom of action 
of their executive committee qr other officers without imposing 
as well a real restriction on the scope of their authority and 
duties. Such a result could only be attained by an entire 
alteration of the organization of trade unions, whereby the 
executive committee should be shorn of their present unlimited 
powers, and the members themselves exercise an active control 
over the conduct of the affairs of the union. So long as an 
executive committee has the power of ordering acts of doubtful 
legality without consulting the rest of the members as a body, 
the doctrine of qui facit per alium facit per se will affect with 
liability the funds of the trade union. 



206 STATUTES RELATING TO TRADE UNIONS. 

Sect. 9. And such surveillance must be real to be effective. The 

Note> liability of a trade union's funds will obviously not be 
diminished or destroyed by a specious limitation in the rules 
restricting the powers and duties of the executive committee 
and other officials, when it is thoroughly understood on all 
sides that, whatsoever the executive committee advise or 
command, the men will consider it their duty to obey to 
the letter (2). 

It seems desirable to add a few remarks upon the law 
governing the investment by trade unionists of trade union 
funds in foreign securities with the express purpose of evading 
their lawful liabilities. If such investment takes place since or 
within two months of an unsatisfied judgment, such a removal 
is probably an offence within sect. 13 of the Debtors Act, 1869, 
and all persons counselling or advising such investment are 
liable to criminal proceedings in conspiracy. For the rest, 
although such a design would not seem to be punishable as an 
agreement to defraud creditors of the fruits of their judgment 
(cf. R. v. Richardson, 1 M. & Eob. 402), it is at least open to 
question whether such conduct be generally not punishable aB 
a conspiracy to defeat the ends of justice. Again, the trustees, 
although not within sect. 4, sub-sect. 3, of the Debtors Act 
(Re Firmin, 57 L. T. 45 ; Puston v. Etheringion, 37 C. D. 104 ; 
and cf. Taaffe v. Fitzsimmons, 1894, 1 T. E. 63), can be 
restrained by injunction after judgment from parting with or 
dealing with the funds here or abroad ; at least, on the appoint- 
ment of a receiver by way of equitable execution under the 
wide powers vested in the Court (see sect. 25, sub-sect. 8, of the 
Judicature Act, 1873, and Order L. r. 15a), the appointment 
of which operates as an injunction restraining the defendants 
from receiving the moneys payable to the receiver (see Tyrell v. 
Painlon, 1895, 1 Q. B. 202, per Lord Lindley). 

Even if the law were powerless to remedy the threatened 
evil of a rich but (for practical purposes) irresponsible body 
legislation on the subject would be inevitable. 

There is no reason to suppose that the charitable funds of a 

(--) A belief to the contrary seems to prevail amongst trade unionists 
and their advisers, i£ certain announceme nts in the daily papers are to 
be credited. 
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trade union are protected or can be protected under the rules Sect - 9 - 
of the union from attachment for the liabilities of the union. Not 
Legislation in this respect seems desirable. 

10. A trustee of any trade union registered under this limitation 

. ofresponsi- 
Act shall not be liable to make good any deficiency which bility of 

may arise or happen in the funds of such trade union, lus 

but shall be liable only for the moneys which shall be 

actually received by him on account of such trade 

union. 

The privileges accorded by this section only extend to the 
trustees of registered trade unions. 

A trustee in general is not answerable for the receipts, acts, 
or defaults of his co-trustee except — 

(1) Where, being the recipient, he hands over the money 

without securing its due application ; 

(2) Where he allows a co-trustee to receive money without 

making due inquiry as to his dealing with it ; and 

(3) Where he becomes aware of a breach of trust, either 

committed or meditated, and abstains from taking the 

needful steps to obtain restitution or redress (a). 
The section appears to relieve a trustee of a registered trade 
union even in these cases, with the exception of that first 
mentioned. 

11. Every treasurer or other officer of a trade union Treasurers, 

. . &c, to 

registered under this Act, at such times as by the rules account. 

of such trade union he should render such account as 

hereinafter mentioned, or upon being required so to do, 

shall render to the trustees of the trade union, or to the 

members of such trade union, at a meeting of the trade 

union, a just and true account of all moneys received and 

paid by him since he last rendered the like account, and 

of the balance then remaining in his hands, and of all 

bonds or securities of such trade union, which account 

(a) Wilkms v. Hogg, 3 Giff. 116',; 8 Jur. N. S. 25, per "Westbury, L. C. ; 
and see Dawson v. ClarJte, 18 V. 254 ; and 22 & 23 Vict. c. 35, a. 31. 
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Sect. 11. the said trustees shall cause to be audited by some fit and 
proper person or persons by them to be appointed ; and 
such treasurer, if thereunto required, upon the said 
account being audited, shall forthwith hand over to the 
said trustees the balance which on such audit appears to 
be due from him, and shall also, if required, hand over 
to such trustees all securities and effects, books, papers, 
and property of the said trade union in his hands or 
custody ; and if he fail to do so the trustees of the said 
trade union may sue such treasurer in any competent 
court for the balance appearing to have been due from 
him upon the account last rendered by him, and for all 
the moneys since received by him on account of the said 
trade union, and for the securities and effects, books, 
papers, and property in his hands or custody, leaving him 
to set off in such action the sums, if any, which he may 
have since paid on account of the said trade union ; and 
in such action the said trustees shall be entitled to 
recover their full costs of suit, to be taxed as between 
attorney and client. 

This section gives a wide power to the trustees or the 
members of a registered trade union to demand an account of 
the treasurer or other officer (including a trustee) at a meeting 
of the trade union, convened whenever the members think 
proper. It is the duty of the trustees to get such account 
when received audited by some fit and proper person or 
persons appointed by them. 

The Act does not specify any means of compelling the 
treasurer or other officer to render the account at the meeting 
of the union. The proper course in a case of neglect or refusal 
would be to apply for a mandamus. But if he wilfully with- 
hold moneys of the trade union after his removal, or wilfully or 
fraudulently misapply moneys of the trade union, proceedings 
may be taken against him under sect. 12 ; or, if he be a 
member of the trade union, and the facts warrant it, he may be 



Note. 
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indicted by virtue of the Larceny Act, 1868 (&), for larceny or Sect. 11. 
embezzlement, as the case may be. 

Until such account has been demanded and audited, the 
trustees appear to have no power to sue the treasurer under 
the section ; and the claim of the trustees as regards any 
alleged balance is restricted to the balance, if any, appearing 
on the face of the account as audited. 

IS. If any officer, member, or other person being or Punishment 
representing himself to be a member of a trade union holding 
registered under this Act, or the nominee, executor, mone y' &c - 
administrator, or assignee of a member thereof, or any 
person whatsoever, by false representation or imposition 
obtain possession of any moneys, securities, books, 
papers, or other effects of such trade union, or, having 
the same in his possession, wilfully withhold or 
fraudulently misapply the same, or wilfully apply any 

(V) 31 & 32 Vict. c. 116, sect. 1 of which provides as follows: — " If 
any person, being a member of any co-partnership, or being one of two 
or more beneficial owners of any money, goods or effects, bills, notes, 
securities, or other property, shall steal or embezzle any such money, 
goods or effects, bills, notes, securities or other property of or belonging 
to any such co-partnership or to such joint beneficial owners, every such 
person shall be liable to be dealt with, tried, convicted and punished for 
the same as if such person had not been or was not a member of such 
co-partnership or one of such beneficial owners." 

This Act meets the case of larceny or embezzlement by an officer of a 
trade union being also » member. Prior to the Act he could not be 
convicted of larceny or embezzlement of the funds of the union, inasmuch 
as he had a partial interest in them (R. v. Diprose, 11 Cox, 185 ; R. v. 
Taffs, i Cox, 169 ; R. v. Bren, L. & C. 346 ; 33 L. J. M. C. 59 ; 9 Cox, 
398). 

Such officer should be stated to be a joint beneficial owner in the 
indictment, and not a co-partner (cf. R. v. Robson, 6 Q. B. D. 137 ; 35 
L. J. M. C. 55 ; R. v. Tankard, 1894, 1 Q. B. 548 ; 63 L. J. 161 ; and see 
R. v. Blackburn, 11 Cox, 151 ; R. v. Frankland, L. & C. 726 ; 32 L. J. 
M. C. 69 ; 9 Cox, 273 ; and R. v. Webb, 1893, 9 T. L. R. 199). 

An officer or other person whether or no a member of the trade union 
is amenable to the ordinary law for larceny or embezzlement. A3 to 
embezzlement by a trustee of a trade union the main purposes of which 
are charitable (e.g., as in Swaine v. Wilson, 1890, 24 Q. B. D. 252), see 
24 & 25 Vict. c. 96, ss. 1 and 80. 

L.T.U. P 
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Sect. 12. p ar t f the same to purposes other than those expressed 
or directed in the rules of such trade union, or any part 
thereof, the court of summary jurisdiction for the place 
in which the registered office of the trade union is 
situate upon a complaint made by any person on behalf 
of such trade union, or by the registrar, or in Scotland 
at the instance of the procurator fiscal of the court, to 
which such complaint is completely made, or of the trade 
union, with his concurrence, may, by summary order, 
order such officer, member, or other person to deliver 
up all such moneys, securities, books, papers, or other 
effects to the trade union, or to repay the amount of 
money applied improperly, and to pay, if the court think 
fit, a further sum of money not exceeding twenty pounds, 
together with costs not exceeding twenty shillings ; and, 
in default of such delivery of effects, or repayment of 
such amount of money, or payment of such penalty and 
costs aforesaid, the said court may order the said person 
so convicted to be imprisoned, with or without hard 
labour, for any time not exceeding three months : 
Provided, that nothing herein contained shall prevent the 
said trade union, or in Scotland Her Majesty's Advocate, 
from proceeding by indictment against the said party ; 
provided also, that no person shall be proceeded against 
by indictment if a conviction shall have been previously 
obtained for the same offence under the provisions of 
this Act. 

" Court of summary jurisdiction for the place in which the 
registered office of the trade union is situate."- — By sect. 5 of the 
Amendment Act this jurisdiction is extended to the court 
of summary jurisdiction for the place where the offence was 
committed. 

" Upon a complaint, &c." — The complaint must be preferred: — 
A. Before the proper court of summary jurisdiction, and 
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B. If the proceedings be in England or Ireland, Se <st. 12. 



(1) by some person on behalf of the trade union 

whose property, &c, has been withheld or mis- 
applied ; or 

(2) by the Eegistrar of Friendly Societies ; or 
C. If the proceedings be in Scotland, 

(1) by the procurator fiscal of the particular court having 

jurisdiction in the matter ; or 

(2) the trade union with his concurrence. 

This section has been held not to be affected by sect. 6 of 
the Summary Jurisdiction Act, 42 & 48 Vict. c. 49, providing 
that sums recoverable on complaint to a court of summary 
jurisdiction and not on information, shall be deemed to be a 
civil debt, and shall be recoverable as specified in the Act and 
not otherwise. The justices have still power, therefore, not- 
withstanding that Act, to treat a case of wilfully withholding 
money, &c, as a criminal matter. But a rule for a certiorari 
to quash an order treating a case of withholding, &c, as a 
civil debt, was refused. (R. v. Truscott, 1899, 15 T. L. E. 
405, per Day and Lawrance, JJ.) 



Note. 



for registry. 



Registry of Trade Union. 

13. With respect to the registry, under this Act, of a Regulations 
trade union, and of the rules thereof, the following 
provisions shall have effect : — 

(1) An application to register the trade union and 
printed copies of the rules, together with a list 
of the titles and names of the officers, shall be 
sent to the registrar under this Act : 

{2) The registrar, upon being satisfied that the trade 
union has complied with the regulations respect- 
ing registry in force under this Act, shall register 
such trade union and such rules : 

(3)__No trade union shall be registered under a name 
identical with that by which any other existing 
trade union has been registered, or so nearly 

p 2 
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Sect - ls - resembling such name as to be likely to deceive 

the members or the public : 

(4) Where a trade union applying to be registered has 

been in operation for more than a year before the 
date of such application, there shall be delivered 
to the registrar before the registry thereof a 
general statement of the receipts, funds, effects, 
and expenditure of such trade union in the same 
form, and showing the same particulars, as if it 
were the annual general statement required as 
hereinafter mentioned to be transmitted annually 
to the registrar : 

(5) The registrar upon registering such trade union 

shall issue a certificate of registry, which 
certificate, unless proved to have been withdrawn 
or cancelled, shall be conclusive evidence that 
the regulations of this Act with respect to registry 
have been complied with : 

(6) One of Her Majesty's Principal Secretaries of 

State may from time to time make regulations 
respecting registry under this Act, and respect- 
ing the seal (if any) to be used for the purpose of 
such registry, and the forms to be used for such 
registry, and the inspection of documents kept 
by the registrar under this Act, and respecting 
the fees, if any, to be paid on registry, not 
exceeding the fees specified in the second 
schedule to this Act, and generally for carrying 
this Act into effect. 

'' The folloiving provisions." — This section is to be read in 
conjunction with the regulations issued in 1876 and 1890 {vide 
Appendices). 

For provisions governing the registration of trade unions 
carrying or intended to carry on business in two or all three of 
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the countries England, Scotland and Ireland, and the recording Sect. 13. 
of copies of the rules of such unions and amendments thereof, Note 
see sect. 6 of the Amendment Act, and the amending 
Regulations of 1890 {infra, Appendix). 

" Application to register.' 1 '' — By sect. 15 {infra, p. 215) notice of Sub-s. 1. 
the situation of the registered office is specially included in 
the requirements of the Act as to registry. This notice is in 
practice given in the application for registry (see Regulations, 
1876, Form A (3)), in which the place of meeting for the business 
of the trade union and the situation of the registered office 
seem to be treated as identical. There is, however, nothing 
otherwise in the Acts to prevent a trade union having their 
place of meeting and their registered office respectively in two 
different places. 

As to the necessity for a registered office, see sect. 15, 
infra, p. 215. 

" The Registrar." — For the officials included in this term and Sub-s. 2. 
the constitution of their office, see sect. 17 and notes thereon 
{infra, p. 217). 

It appears that the registrar has a discretion vested in him 
by the Acts, which so long as it be properly exercised, the 
Courts will not interfere with (c). 

" Shall register.' 1 '' — The remedy in case of an improper refusal 
to register is by way of mandamus. 

"No trade union shall be registered under a name identical, dec." Sub-s. 3. 
— This rule is extended by Regulation (3) (1876) to exclude 
the registry of a trade union under a name identical with that 
of any existing trade union known to the registrar, whether 
registered or not registered {d). 

" Withdrawn or cancelled." — See sect. 8 of the Amendment Sub-s. 5. 
Act. 

" One of Her Majesty's Principal Secretaries of State may Sub-s. 6. 
from time to time make regulations." — The Regulations now in 
force under the Act are Regulations of 1876 and amending 
Regulations of 1890 {vide Appendix II.) 

" And generally for carrying this Act into effect."— The, extent 
of the powers of the Secretary of State to make valid regula- 

(c) See M. v. Registrar of Friendly Societies (infra). 

(d) And see R. v. Registrar of Friendly Societies (infra"). 
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Sect. 18. tions under this sub-section was discussed in the case of R. v. 
~ Registrar of Friendly Societies (e). 

There a trade union which had been some years in opera- 
tion, but had never been registered, became divided into two 
sections having their places of meeting in London and 
Manchester respectively, and each section claimed to have the 
governing body among them. Both sections applied to register 
the trade union by the name which the society had always gone by. 

By Begulations of 1871 (now superseded by those of 1876) 
the Home Secretary made Eegulations of which the following 
are two : — 

(1) The registrar shall not register a trade union under a 

name identical with that of any other existing trade 
union known to him, whether registered or not 
registered, or so nearly resembling such name as to be 
likely to deceive the members or the public. 

(2) Upon an application for the registration of a trade 

union which is already in operation, the registrar, if 

he has reason to believe that the applicants have not 

been duly authorized by such trade union to make the 

same, may, for the purpose of ascertaining the facts, 

require from the applicants such evidence as may 

seem to be necessary. 

The registrar heard evidence voluntarily given by each 

party, and finding there was a bond fide dispute, refused to 

register the trade union under either application, until the 

legal position of the parties had been judicially ascertained. 

On a rule for a mandamus obtained by the London section 
to compel the registrar to register the union on their applica- 
tion, the Court held that apart from the Regulations the 
registrar was right under the Act in refusing to register, the 
effect of which would have been to prejudice one section as 
against the other, since the effect of registration by reason of 
sect. 8 was virtually to give the section registered the control 
of the funds belonging to the union. 

It follows from this case that the registrar has generally a 
discretion in matters of registry, which the Courts will uphold 
if properly exercised. 

0) L. E. 7 Q. B. 741. 
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14. With respect to the rules of a trade union Sect - 14 - 
registered under this Act, the following provisions shall R u les of 

have effect : registered 

trade unions. 

(1) The rules of every such trade union shall contain 

provisions in respect of the several matters 
mentioned in the first schedule to this Act : 

(2) A copy of the rules shall be delivered by the trade 

union to every person on demand on payment of 
a sum not exceeding one shilling. 

If the rules do not provide as directed by the Act, the 
registrar will properly refuse to register. Where, for some 
reason or other, registration has been obtained in spite of the 
fact of such omission, the certificate of registry is by sect. 13, 
sub-sect. (5) (supra), conclusive evidence of the regulations 
having been complied with, although the rules themselves 
would appear to be invalid (cf. proviso of sect. 14 of the 
Amendment Act). And a flaw in the rules would be a ground 
for a withdrawal or cancellation of such certificate on the 
ground of mistake under sect. 8, sub-sect. (2), of the Amend- 
ment Act. It is, therefore, clearly the duty of the registrar, 
on such flaw being proved to his satisfaction, to withdraw (i.e., 
withhold) or cancel, at his discretion, the certificate, unless and 
until the rules have been re-registered with the defect amended. 

15. Every trade union registered under this Act shall Registered 

, . , , „, , . . .. . . , office oftrade 

have a registered office to which all communications and unions. 

notices may be addressed; if any trade union under this 

Act is in operation for seven days without having such an 

office, such trade union and every officer thereof shall 

each incur a penalty not exceeding five pounds for every 

day during which it is so in operation. 

Notice of the situation of such registered office, and of 

any change therein, shall be given to the registrar and 

recorded by him ; until such notice • is given the trade 

union shall not be deemed to have complied with the 

provisions of this Act. 
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Sect. 15. « Registered office," i.e., an office the situation of which is 

Note recorded by the registrar under this section on the registration 

of the union, and to which all communications and notices 
may be addressed. Form A (3) of the Regulations treats the 
situation of such office as being identical with that of the place 
of meeting for business of the trade union. But it is thought 
that it is not intended thereby to restrict a registered trade 
union from having their registered office in one locality and 
their place of meeting in another. 

" Any trade union under this Act" i.e., registered under this 
Act. This is clear from the opening words of the section and 
also the words " such an office." 

"In operation for seven days ivifhout having such an office." — 
These words apparently mean a period of seven days after 
the date of the registration, and not the date of application or 
any previous date, the words " in operation " probably meaning 
" in operation as a registered trade union." 

The trade union must not only (a) notify in the application 
for registry the situation of such office, but (b) must possess 
such an office in fact, and (c) such office must be situate 
in the place mentioned in the application ; and the penalty 
mentioned in the section would be incurred by a disregard 
of (c) as well as of (b) ; for apart from the misstatement of fact 
in the application involved in such a case, the office would 
not be a "registered" office within the meaning of the 
section. 

For proceedings for the recovery of such penalties, vide 
sect. 19. 

" Shall not be deemed to have complied with the provisions of this 
Act," i.e., the provisions of the Act generally as distinct from the 
provisions of the Act merely as to registering. A guide to the 
meaning of this phrase is furnished by sect. 6, from which it 
would appear on comparison that where such a change has 
taken place as is referred to in the section, the trade union, 
though registered and in possession of the registrar's certificate, 
is until such notice (/) deemed to be and is to be treated for all 
purposes as an unregistered union. 

(/ ) For the form of such notice see Regulations, Form M. 
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16. A general statement of the receipts, funds, effects, Sect - 16 - 
and expenditure of every trade union registered under this Annual 
Act shall be transmitted to the registrar before the first ^p™^ 6 

day of June in every year, and shall show fully the assets registrar may 

.... direct. 
and liabilities at the date, and the receipts and expendi- 
ture during the year preceding the date to which it is 
made out, of the trade union ; and shall show separately 
the expenditure in respect of the several objects of the 
trade union, and shall be prepared and made out up to 
such date, in such form, and shall comprise such 
particulars, as the registrar may from time to time require ; 
and every member of, and depositor in, any such trade 
union shall be entitled to receive, on application to the 
treasurer or secretary of that trade union, a copy of such 
general statement, without making any payment for the 
same. 

Together with such general statement there shall be 
sent to the registrar a copy of all alterations of rules and 
new rules and changes of officers made by the trade union 
during the year preceding the date to which the general 
statement is made out, and a copy of the rules of the 
trade union as they exist at that date. 

Every trade union which fails to comply with or acts in 
contravention of this section, and also every officer of the 
trade union so failing, shall each be liable to a penalty 
not exceeding five pounds for each offence. 

Every person who wilfully makes or orders to be made 
any false entry in or any omission from any such general 
statement, or in or from the return of such copies of rules 
or alterations of rules, shall be liable to a penalty not 
exceeding fifty pounds for each offence. 

17. The registrars of the friendly societies in England, Registrars. 
Scotland, and Ireland shall be the registrars under this Act. 

The registrar shall lay before Parliament annual reports 
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Sect. 17. 



Circulating 
false copies 
of rules, &c. 
a misde- 
meanor. 



with respect to the matters transacted by such registrars 
in pursuance of this Act. 

18. If any person with intent to mislead or defraud 
gives to any member of a trade union registered under 
this Act, or to any person intending or applying to become 
a member of such trade union, a copy of any rules or of 
any alterations or amendments of the same other than 
those respectively which exist for the time being on the 
pretence that the same are the existing rules of such trade 
union, or that there are no other rules of such trade union, 
or if any person with the intent aforesaid gives a copy of 
any rules to any person on the pretence that such rules 
are the rules of a trade union registered under this Act 
which is not so registered, every person so offending shall 
be deemed guilty of a misdemeanor. 



Summary 
proceedings 
for onences, 
penalties, &c. 



Legal Proceedings. 

19. In England and Ireland all offences and penalties 
under this Act may be prosecuted and recovered in 
manner directed by the Summary Jurisdiction Acts. 

In England and Ireland summary orders under this 
Act may be made and enforced on complaint before a 
court of summary jurisdiction in manner provided by the 
Summary Jurisdiction Acts. 
Provided as follows : 
1. The " Court of Summary Jurisdiction," when 
hearing and determining an information or complaint, 
shall be constituted in some one of the following manners ; 
that is to say, 
(a) In England, 

(1) In any ' place within the jurisdiction of a 
metropolitan police magistrate or other 
stipendiary magistrate, of such magistrate 
or his substitute : 
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(2) In the city of London, of the Lord Mayor or Sect. 19. 

any alderman of the said city : 

(3) In any other place, of two or more justices of 

the peace sitting in petty sessions. 
(b) In Ireland, 

(1) In the police district of Dublin metropolis, 

of a divisional justice : 

(2) In any other place, of a resident magistrate. 
In Scotland all offences and penalties under this Act 

shall be prosecuted and recovered by the procurator fiscal 
of the county in the Sheriff Court under the provisions of 
the Summary Procedure Act, 1864. 

In Scotland summary orders under this Act may he 
made and enforced on complaint in the Sheriff Court. 

All the jurisidictions, powers, and authorities necessary 
for giving effect to these provisions relating to Scotland 
are hereby conferred on the sheriffs and their substitutes. 

Provided that in England, Scotland, and Ireland — 

2. The description of any offence under this Act in the 
words of such Act shall be sufficient in law. 

3. Any exception, exemption, proviso, excuse, or 
qualification, whether it does or not accompany the 
description of the offence in this Act, may be proved by 
the defendant, but need not be specified or negatived in 
the information, and if so specified or negatived, no proof 
in relation to the matters so specified or negatived shall 
be required on the part of the informant or prosecutor. 

20. In England or Ireland if any party feels aggrieved Appeal to 
by any order or conviction made by a court of summary session! 
jurisdiction on determining any complaint or information 
under this Act, the party so aggrieved may appeal therefrom, 
subject to the conditions and regulations following : 
(1) The appeal shall be made to some court of general 
or quarter sessions for the county or place in 
which the cause of appeal has arisen, holden not 
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Sect - 20 - less than fifteen days and not more than four 

months after the decision of the court from 
which the appeal is made : 

(2) The appellant shall, within seven days after the 

cause of appeal has arisen, give notice to the other 
party and to the court of summary jurisdiction of 
his intention to appeal, and of the ground thereof: 

(3) The appellant shall immediately after such notice 

enter into a recognizance before a justice of the 
peace in the sum of ten pounds, with two sufficient 
sureties in the sum of ten pounds, conditioned 
personally to try such appeal, and to abide the 
judgment of the court thereon, and to j)ay such 
costs as may be awarded by the court : 

(4) Where the appellant is in custody the justice may, 

if he think fit, on the appellant entering into 
recognizance as aforesaid, release him from such 
custody : 

(5) The court of appeal may adjourn the appeal, and 

upon the hearing thereof they may confirm, 

reverse, or modify the decision of the court of 

summary jurisdiction, or remit the matter to the 

court of summary jurisdiction with the opinion 

of the court of appeal thereon, or make such 

other order in the matter as the court thinks 

just, and if the matter be remited to the court of 

summary jurisdiction the said last-mentioned 

court shall thereupon re-hear and decide the 

information or complaint in accordance with the 

opinion of the said court of appeal. The court 

of appeal may also make such order as to costs to 

be paid by either party as the court thinks just. 

Appeal in 21. In Scotland it shall be competent to any person to 

Scotland as . , , J L 

prescribed by appeal against any order or conviction under this Act to 

c 43 ' ' the next Circuit Court of Justiciary, or where there are 
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no Circuit Courts to the High Court of Justiciary at Sect - 2l - 
Edinburgh, in the manner prescribed by and under the 
rules, limitations, conditions, and restrictions contained 
in the Act passed in the twentieth year of the reign of 
His Majesty King George the Second, chapter forty-three, 
in regard to appeals to Circuit Courts in matters criminal, 
as the same may be altered or amended by any Acts of 
Parliament for the time being in force. 

All penalties imposed under the provisions of this Act 
in Scotland may be enforced in default of payment by 
imprisonment for a term to be specified in the summons 
or complaint, but not exceeding three calendar months. 

All penalties imposed and recovered under the provi- 
sions of this Act in Scotland shall be paid to the sheriff 
clerk, and shall be accounted for and paid by him to the 
Queen's and Lord Treasurer's Kemembrancer on behalf 
of the Crown. 

22. A person who is a master, or father, son, or interested 
brother of a master, in the particular manufacture, trade, P e J son not t0 

L ' ' act as a mern- 

or business in or in connexion with which any oifence ber of a court 
under this Act is charged to have been committed shall 
not act as or as a member of a court of summary 
jurisdiction or appeal for the purposes of this Act. 



Definitions. 



, Definitions. 
23. In this Act— 
The term Summary Jurisdiction Acts means as follows : As to *'l e 

J term "Sum- 

As to England, the Act of the session of the eleventh maryJuris- 
and twelfth years of the reign of Her present Acts": 
Majesty, chapter forty-three, intituled " An Act to 
facilitate the performance of the duties of justices 
of the peace out of sessions within England and 
Wales with respect to summary convictions and 
orders," and any Acts amending the same : 

As to Ireland, within the police district of Dublin 
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Sect. 23. 



As to ' 
union. ' 



trade 



Repeal of 
Trades 
Unions 
Funds Pro- 
tection Act, 
1869, as 
herein 
stated. 



metropolis, the Acts regulating the powers and 
duties of justices of the peace for such district, or 
of the police of such district, and elsewhere in 
Ireland, " The Petty Sessions (Ireland) Act, 1851," 
and any Act amending the same. 

In Scotland the term " misdemeanor " means a crime 
and offence. 

The term " trade union " means such combination, 
whether temporary or permanent, for regulating the 
relations between workmen and masters, or between 
workmen and workmen, or between masters and 
masters, or for imposing restrictive conditions on the 
conduct of any trade or business, as would, if this 
Act had not passed, have been deemed to have been 
an unlawful combination by reason of some one or 
more of its purposes being in restraint of trade : 
Provided that this Act shall not affect — 

1. Any agreement between partners as to their 

own business; 

2. Any agreement between an employer and those 

employed by him as to such employment ; 
8. Any agreement in consideration of the sale of 
the goodwill of a business or of instruction 
in any profession, trade, or handicraft. 
Definition of a trade union. — With the exception of the 
proviso, so much of this section as defines the term trade 
union has been repealed by sect. 16 of the Amendment Act 
of 1876, and a new definition substituted (see p. 235). 

Repeal. 
24. The Trades Unions Funds Protection Act, 1869, 
is hereby repealed. 

Provided that this repeal shall not affect — 

(1) Anything duly done or suffered under the said Act ; 

(2) Any right or privilege acquired or any liability 

incurred under the said Act : 
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(3) Any penalty, forfeiture, or other punishment Sect - 24 - 

incurred in respect of any offence against the 
said Act : 

(4) The institution of any investigation or legal 

proceeding or any other remedy for ascertaining, 
enforcing, recovering, or imposing any such 
liability, penalty, forfeiture, or punishment as 
aforesaid. 

SCHEDULES. 

First Schedule. 

Of Matters to be provided for by the Rules of Trade Unions 
Registered under this Act. 

1. The name of the trade union and place of meeting for the See 18 & 19 
business of the trade union. ^ K }: c - 63 > 

8. 25. 

2. The whole of the objects for which the trade union is to 
be established, the purposes for which the funds thereof shall be 
applicable, and the conditions under which any member may 
become entitled to any benefit assured thereby, and the fines and 
forfeitures to be imposed on any member of such trade union. 

3. The manner of making, altering, amending and rescinding 
rules. 

4. A provision for the appointment and removal of a general 
committee of management, of a trustee or trustees, treasurer, 
and other officers. 

5. A provision for the investment of the funds, and for an 
annual or periodical audit of accounts. 

6. The inspection of the books and names of members of the 
trades union by every person having an interest in the 'funds 
of the trade union (g). 

Second Schedule. 
Maximum, Fees. 
For registering trade union 
For registering alterations in rules 
For inspection of documents 

(g) By sect. 14 of the Trade Union Amendment Act, 1876, the rules 
of registered trade unions must provide for the manner of dissolution 
(see p. 233). 
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TRADE UNION ACT AMENDMENT ACT, 1876. 

39 & 40 Vict. c. 22. 

Arrangement of Clauses. 
Clause. 

1. Construction and short title. 

2. Trade unions to be within sect. 28 of Friendly Societies Act, 1875. 

3. Amendment of sect. 8 of principal Act. 

4. Provision in case of absence, &c, of trustee. 

5. Jurisdiction in offences. 

6. Begistry of unions doing business in more than one country. 

7. Life Assurance Companies Acts not to apply to registered 

unions. 

8. Withdrawal or cancelling of certificate. 

9. Membership of minors. 

10. Nomination. 

11. Change of name. 

12. Amalgamation. 

13. Registration of changes of names and amalgamations. 

14. Dissolution. 

15. Penalty for failure to give notice. 

16. Definition of "trade union" altered. 

An Act to amend the Trade Union Act, 1871. 

[30th June, 1876.] 

Whereas it is expedient to amend the Trade Union 
Act, 1871 : 

Be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : 
Construction 1. This Act and the Trade Union Act, 1871, herein- 
titlef 01 a ^ er termed the principal Act, shall be construed as one 

Act, and may be cited together as the " Trade Union 
Acts, 1871 and 1876," and this Act may be cited 
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separately as the " Trade Union Act Amendment Act, Sect. l. 
1876." 

The present Act is far from being a carefully drawn enact- 
ment, inasmuch as in many cases it leaves it uncertain whether 
a reference to all trade unions or registered unions only is 
intended. It seems, however, that the Act applies to unregistered 
trade unions only where there is an express reference to 
unregistered unions (sect. 2), with the exception of sect. 16, 
which amended a section of the principal Act, defining' " trade 
union " generally. 

3. Notwithstanding anything in section five of the Trade unions 
principal Act contained, a trade union, whether registered g ° 2 g „f m 
or unregistered, which insures or pays money on the Friendly- 
death of a child under ten years of age shall be deemed Act, 1875. 
to be within the provisions of section twenty-eight of the 
Friendly Societies Act, 1875. 

See p. 191, supra. 

3. Whereas by section eight of the principal Act it is Amendment 
enacted that " the real or personal estate of any branch principal 
of a trade union shall be vested in the trustees of such ■ iot - 
branch : " The said section shall be read and construed 

as if immediately after the herein-before recited words 
there were inserted the words "or of the trustees 
of the trade union, if the rules of the trade union so 
provide." 

4. When any person, being or having been a trustee Provision in 
of a trade union or of any branch of a trade union, and °once &c of 
whether appointed before or after the legal establishment trustee. 
thereof, in whose name any stock belonging to such 

union or branch transferable at the Bank of England or 
Bank of Ireland is standing, either jointly with another or 
others, or solely, is absent from Great Britain or Ireland 
respectively, or becomes bankrupt, or files any petition, or 

L.T.TJ. Q 
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Sect. 4. executes any deed for liquidation of his affairs by assign- 
ment or arrangement, or for composition with his 
creditors, or becomes a lunatic, or is dead, or has been 
removed from his office of trustee, or if it be unknown 
whether such person is living or dead, the registrar, on 
application in writing from the secretary and three 
members of the union or branch, and on proof satisfactory 
to him, may direct the transfer of the stock into the 
names of any other persons as trustees for the union or 
branch ; and such transfer shall be made by the surviving 
or continuing trustees, and if there be no such trustee, 
or if such trustees refuse or be unable to make such 
transfer, and the registrar so direct, then by the 
Accountant- General or Deputy or Assistant Accountant- 
General of the Bank of England or Bank of Ireland, as 
the case may be ; and the Governors and Companies of 
the Bank of England and Bank of Ireland respectively 
are hereby indemnified for anything done by them or any 
of their officers in pursuance of this provision against 
any claim or demand of any person injuriously affected 
thereby. 

" Trustee of a trade union." — No doubt this means a trustee 
under the Acts, and the word " trade union " in this section 
means " registered trade union." 



Jurisdiction 
in offences. 



Registry of 
unions doing 
business in 



5. The jurisdiction conferred in the case of certain 
offences by section twelve of the principal Act upon the 
court of summary jurisdiction for the place in which 
the registered office of a trade union is situate may be 
exercised either by that court or by the court of summary 
jurisdiction for the place where the offence has been 
committed. 

6. Trade unions carrying or intending to carry on 
business in more than one country shall be registered in 
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the country in which their registered office is situate ; Secti 6i 

but copies of the rules of such unions, and of all amend- mor e than 

ments of the same, shall, when registered, be sent to the one coun y ' 

registrar of each of the other countries, to be recorded 

by him, and until such rules be so recorded the union 

shall not be entitled to any of the privileges of this Act 

or the principal Act, in the country in which such rules 

have not been recorded, and until such amendments of 

rules be recorded the same shall not take effect in such 

country. 

In this section " country " means England, Scotland, 
or Ireland. 

" Trade unions carrying, &c, shall be registered, dec." — These 
words only apply to registered trade unions ; they do not 
impose a general obligation on all trade unions carrying on 
business in more than one country to be registered ; this is 
clear from the reference to their " registered office." 

" Registered in the country in which.' 1 '' — By the regulations 
issued in 1890 (see Appendix II. (b) ), a change of registered 
office from one country to another does not necessitate 
re-registration of the union in the country where the new 
registered office is situate : but all matters requiring registry, 
i.e., other than the re-registration of the trade union or 
(semble) its rules in force at the date of the change of office, 
must be registered in, and returns and notices sent to, the 
registrar of the country in which the registered office of the 
trade union is for the time being situate ; copies of matters 
requiring registry being forwarded for recording to the registrar 
of each of the other countries in which it is carrying on or 
intending to carrying on business. 

"Privileges of this Act or the principal Act." — I.e., Privileges 
conferred on registered trade unions by this Act, or the 
principal Act. The trade union would, that is to say, be in the 
position of an unregistered trade union in the country where 
the rules have not been recorded. 

"Shall not take effect." — I.e., The rules as unamended would 

Q 2 



228 



STATUTES RELATING TO TRADE UNIONS. 



Sect. 6. 



Note. 



remain in operation (to the extent permitted by sects. 3 and & 
of the principal Act) . 



Life Assur- 
ance Com- 
panies Acts 
not to apply 
to registered 
unions. 



Withdrawal 
or cancelling 
of certificate. 



7. Whereas by the "Life Assurance Companies Act, 
1870," it is provided that the said Act shall not apply to 
societies registered under the Acts relating to Friendly 
Societies : The said Act (or the amending Acts) shall not 
apply nor be deemed to have applied to trade unions 
registered or to be registered under the principal Act. 

8. No certificate of registration of a trade union shall 
be withdrawn or cancelled otherwise than by the chief 
registrar of Friendly Societies, or in the case of trade 
unions registered and doing business exclusively in Scot- 
land or Ireland, by the assistant registrar for Scotland or 
Ireland, and in the following cases : 

(1) At the request of the trade union to be evidenced 

in such manner as such chief or assistant regis- 
trar shall from time to time direct : 

(2) On proof to his satisfaction that a certificate of 

registration has been obtained by fraud or mis- 
take, or that the registration of the trade union 
has become void under section 6 of the Trade 
Union Act, 1871, or that such trade union has 
wilfully and after notice from a registrar whom 
it may concern, violated any of the provisions 
of the Trade Union Acts, or has ceased to 
exist. 
Not less than two months previous notice in writing, 
specifying briefly the ground of any proposal, withdrawal 
or cancelling of certificate, unless where the same is 
shown to have become void as aforesaid (in which case 
it shall be the duty of the chief or assistant registrar to 
cancel the same forthwith) shall be given by the chief or 
assistant registrar to a trade union before the certificate 
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of registration of the same can be withdrawn or cancelled Sect ' *■ 
(except at its request) . 

A trade union whose certificate of registration has been 
withdrawn or cancelled shall, from the time of such with- 
drawal or cancelling, absolutely cease to enjoy as such 
the privileges of a registered trade union, but without 
prejudice to any liability actually incurred by such trade 
union, which may be enforced against the same as if such 
withdrawal or cancelling had not taken place. 

" May be enforced against the same as if,&c." — E.g., By suing 
the union, together with its trustees, though it is no longer a 
registered union. 

9. A person under the age of twenty-one, but above Membership 
the age of sixteen, may be a member of a trade union, 
unless provision be made in the rules thereof to the 
contrary, and may, subject to the rules of the trade 
union, enjoy all the rights of a member except as herein 
provided, and execute all instruments and give all 
acquittances necessary to be executed or given under 
the rules, but shall not be a member of the committee 
of management, trustee, or treasurer of the trade union. 

Previously to this Act a minor could not become a member 
of a trade union, since he cannot in general make any binding 
agreement. 

It is difficult to say whether this section refers to all trade 
unions or to registered unions only. 

The language is wide enough to cover all trade unions, but 
the fact that the word " trade union " is frequently used in 
this Act when a reference to a registered trade union only is 
clearly meant (e.g., sects. 6 and 10, not to mention sects. 11, 12, 
13, 14 and 15), and especially the reference to the committee 
of management, trustee and treasurer, offices which are only 
mentioned otherwise in the Acts in connection with registered 
unions, would seem to render it probable that the Legislature 
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Sect. 9. did not intend the section to have such general application 
Note. (and see p. 225). 

Nomination. 10. A member of a trade union not being under the 
age of sixteen years may, by writing under his hand, 
delivered at, or sent to, the registered office of the trade 
union, nominate any person not being an officer or 
servant of the trade union (unless such officer or servant 
is the husband, wife, father, mother, child, brother, 
sister, nephew, or niece of the nominator), to whom any 
moneys payable on the death of such member not 
exceeding fifty pounds shall be paid at his decease, and 
may from time to time revoke or vary such nomination 
by a writing under his hand similarly delivered or sent ; 
and on receiving satisfactory proof of the death of a 
nominator, the trade union shall pay to the nominee the 
amount due to the deceased member not exceeding the 
sum aforesaid. 

This section gives an important power to members of a 
registered trade union over the age of sixteen to nominate a 
person to receive at the member's death moneys up to £50 
(subsequently increased by the Provident Nominations and 
Small Intestacies Act, 1883 (A), to £100, payable on such 
death by the trade union, thus dispensing with the necessity 
of a will. 

It has been held, however, by a Divisional Court, and 
afterwards by the Court of Appeal in the case of Crocker v. 
Knight (*'), that this right of a member to nominate is a 
"benefit" to such member within the meaning of sect. 4, 
sub-sect. 3 (a) of the principal Act ; and that therefore an action 
to recover the money cannot be brought by the nominee 
against the trade union. 

When the trade union is one which would have been legal 
before the Act of 1871 {i.e., its principal objects were not in 

(Ji) Vide infra, 
{i) 1892, 61 L. J. Q. B. 466. 
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restraint of trade), as in Swame v. Wilson (Jc), different con- Sect. 10. 
siderations apply ; but even here it seems clear that an action „ 
for direct enforcement is not any more maintainable on that 
ground, seeing that previously to that Act no power to 
nominate existed at all, and such an agreement would have 
been totally unenforceable ; and although similar powers of 
nomination are given by statute to friendly societies and 
industrial and provident societies, those Acts are not to apply 
to any trade union (I). 

But whether a trade union be legal or illegal apart from the 
Act, the principle of Wolfe v. Matthews, whatever its true 
extent may be (m), seems applicable in this connection also. 

Possibly, however, the nominee must not only be prepared 
to prove that the trade union is contemplating a payment to 
some one else, but that such payments will render the trade 
union insolvent, or that at least they are putting it out of their 
power to pay the nominee. 

The present section is to be read in conjunction with the 
Provident Nominations and Small Intestacies Act, 1883, set 
out below. 

It is a curious fact that in Crocker v. Knight, cited above, 
the attention of the Court was not drawn, either in the Divi- 
sional Court or in the Court of Appeal, to the provisions of 
this Act, as showing the intention of the Legislature, and 
especially to the word " bound " in the preamble (which mast 
mean at least "juris vinculo obligatus," even if does not mean 
" compellable by action "), and also to the words " entitled by 
law " in sect. 7 of the same Act (n). Indeed, there seems some 
ground for believing that the Court, had their attention been 
so directed, would have come to a different conclusion (o). 

(k) Supra, p. 179. 

(I) By sect. 5 of the principal Act. 

(m) See p. 188, supra. 

(n) As to how far the preamble of an Act of Parliament is to be 
regarded for the purpose of construction of an earlier Act, see JR. v. 
Smith, i T. E. 419 ; Morris v. MeUin, 6 B. & C. 454 ; and Maxwell, 
Interpretation of Statutes, 2nd Ed. 432. 

(o) In Winder v. Governors, %e., of Kingston-upon-Hull, 20 Q. B. D. 
412, see p. 189, supra, the very expressions " bound " and " legally 
entitled" in the Divided Parishes Act, 1876, were inter alia relied upon 
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Sect. 10. However, inasmuch as it is possible to construe the Act of 

Note _ 1883 in accordance with Crocker v. Knight, it seems clear that 
it must be so construed. 



Change of 
name. 



Amalgama- 
tion. 



11. A trade union may, with the approval in writing of 
the chief registrar of Friendly Societies, or in the case of 
trade unions registered and doing business exclusively in 
Scotland or Ireland, of the assistant registrar for Scotland 
or Ireland respectively, change its name by the consent 
of not less than two thirds of the total number of 
members. 

No change of name shall affect any right or obligation 
of the trade union or of any member thereof, and any 
pending legal proceedings may be continued by or 
against the trustees of the trade union or any other 
officer who may sue or be sued ou behalf of such trade 
union notwithstanding its new name. 

IS. Any two or more trade unions may, by the consent 
of not less than two thirds of the members of each or 
every such trade union, become amalgamated together as 
one trade union, with or without any dissolution or 
division of the funds of such trade unions, or either 
or any of them ; but no amalgamation shall prejudice 
any right of a creditor of either or any union party 
thereto. 

This section also appears to apply to registered trade unions 
only, since by sect. 13 notice of the amalgamation and a 
statutory declaration have to be sent to the central office for 
registry (and see p. 225). 

by the judges as showing that a trade union was not a benefit society 
within that Act, on the ground that that Act contemplates a society 
which is under a legal liability to pay. 

In view, therefore, of the present section and the Act of 1883, set out 
below, as interpreted by Crocker v. Knight, by " legal liability " the 
judges in Winder y. Governors, $e., of Kingston-upon-Hnll, must be 
taken to have meant " enforceable liability " only. 
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13. Notice in writing of every change of name or Sect - 13 - 
amalgamation signed, in the case of a change of name, Registration 
by seven members, and countersigned by the secretary of ° f name? 8 
the trade union changing its name, and accompanied by andamalga- 

1 1 1 n x i oils p 

a statutory declaration by such secretary that the 
provisions of this Act in respect of changes of name 
have been complied with, and in the case of an amalgama- 
tion signed by seven members and countersigned by the 
secretary of each or every union party thereto, and 
accompanied by a statutory declaration by each or every 
such secretary that the provisions of this Act in respect of 
amalgamations have been complied with, shall be sent to 
the central office established by the Friendly Societies Act, 
1875, and registered there, and until such change of name or 
amalgamation is so registered the same shall not take effect. 

14. The rules of every trade union shall provide for Dissolution, 
the manner of dissolving the same, and notice of every 
dissolution of a trade union under the hand of the 
secretary and seven members of the same, shall be sent 

within fourteen days thereafter to the central office 
herein-before mentioned, or, in the case of trade unions 
registered and doing business exclusively in Scotland or 
Ireland, to the assistant registrar for Scotland or Ireland 
respectively, and shall be registered by them : Provided 
that the rules of any trade union registered before the 
passing of this Act shall not be invalidated by the 
absence of a provision for dissolution. 

" Manner of dissolving." — Though no limits on the con- 
ditions of such dissolution are expressly imposed by the Act, 
such a provision must no doubt be a positive and substantial 
one. For instance, the registrar would properly refuse to 
register rules providing that the union was not to be dissolved 
at all, or that it should only be dissolved under practically 
impossible conditions. 
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Sect. 14. But there seems no reason to prevent the registration of 

ZT~ t rules providing for dissolution only in the event of the trade 

union being reduced to a very small number of members fixed 
by the rule, and in that case by a majority of such members. 

The obligation imposed by this section would seem to apply 
to registered unions only (see p. 225). 

Provision should always be made in the rules of a trade 
union for the distribution of the funds of the union upon a 
dissolution. Otherwise the funds may pass to the Crown as 
bona vacantia (see In re Higginson and Dean, 1899,1 Q. B. 325). 

Where no such claim is made on behalf of the Crown, as a 
rule there is a resulting trust in favour of the persons who 
subscribed to the funds, which will be administered rateably 
according to the rules (In re Printers and Transferrers 
Amalgamated Trades Protection Society, 1899, 2 Ch. 185) ; 
except in very special circumstances (Cunnack v. Edwards, 
1896, 2 Ch. 679). 

Penalty for 15. A trade union which fails to give any notice or 

notice. send any document which it is required by this Act to 

give or send, and every officer or other person bound by 
the rules thereof to give or send the same, or if there be 
no such officer, then every member of the committee of 
management of the union, unless proved to have been 
ignorant of, or to have attempted to prevent the omission 
to give or send the same, is liable to a penalty of not less 
than one pound and not more than five pounds, recover- 
able at the suit of the chief or any assistant registrar of 
Friendly Societies, or of any person aggrieved, and to an 
additional penalty of the like amount for each week 
during which the omission continues. 

" A trade union" — As to proceedings against a trade union 
itself under this section, the union itself, together with the 
trustees, are the proper persons to be named in the complaint or 
information (see p. 202). The penalties under this section are 
recoverable in a Court of summary jurisdiction (see sect. 19 of 
the principal Act, p. 218). As to appeal, see sect. 20, ib. p. 219. 
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16. So much of section twenty-three of the principal Sect - 16 - 
Act as defines the term trade union, except the proviso Definition of 
qualifying such definition, is hereby repealed, and in lieu a itered. Um ° n 
thereof be it enacted as follows : 

The term "trade union" means any combination, 
whether temporary or permanent, for regulating the 
relations between workmen and masters, or between 
workmen and workmen, or between masters and masters, 
or for imposing restrictive conditions on the conduct of 
any trade or business, whether such combination would 
or would not, if the principal Act had not been passed, 
have been deemed to have been an unlawful combination 
by reason of some one or more of its purposes being in 
restraint of trade. 

In explanation of the object of this amending definition, 
Lord Alverstone, 0. J., said in Chamberlain's Wharf, Limited 
v. Smith (p) : " There might possibly have been some doubt 
whether a society which imposed conditions with regard to the 
transaction of business was a trade union, and this doubt led to 
the passing of the Act, of 1876, which, by sect. 16, further 
defines a trade union." 

Thus a combination between manufacturers imposing 
"reasonable " restrictions on the conduct of their trade (other 
than the manner in which they shall employ their men) might 
have been held to be legal apart from the Act of 1871, and 
therefore not to be a trade union. 

The result of the amendment is that considerations ot 
illegality involved in the doctrine of restraint of trade play no 
part whatever in determining what is a " trade union." Every 
combination which (a) regulates the relations of persons with 
regard to their contracts of employment, or (b) imposes 
restrictive conditions (whether reasonable or otherwise) on the 
conduct of any trade or business, is a trade union (q). 

(p) 1900, 2 Ch. 605 at p. 612. 

(g) Cf . Knowles v. Booth, 32 W. E. 432, as explained by Pollock, B. in 
Old v. Robson, 59 L. J. M. C. 41. 
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Sect. 16. The proviso, however, which is retained (see sect. 23 of the 

^7~ principal Act) expressly excepts the following cases ; — 

1. Any agreement between partners as to their own business ; 

2. Any agreement between an employer and those employed 

by him as to such employment ; 

3. Any agreement in consideration of the sale of the good- 

will of a business or of instruction in any profession, 
trade or handicraft. 

Qualification for registry as a trade union. 

This Act entitles every society coming within the above 
definition to be registered under the Acts (vide sect. 6 of the 
principal Act) ; and it is clearly immaterial that the society is 
formed for other purposes as well (whether such purposes are 
the main objects of the society or no), e.g., the carrying on of 
any trade or business. 

It is the duty of the registrar to refuse to register a 
trade union, the objects of which are unlawful ; but inasmuch 
as by sect. 5 of the principal Act (inter alia) the Companies 
Acts, 1862 and 1867, are not to apply to any trade union, 
the registrar cannot, it is thought, withhold registration on 
the ground that but for the Act such society would have 
been a "company" within the meaning of those Acts (see 
the remarks of Mathew, J., in Linaker v. Pitcher, 70 L. J. 
at p. 400). 
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PKOVIDENT NOMINATIONS AND SMALL 
INTESTACIES ACT, 1883. 
46 & 47 Vict. c. 47. 
An Act to extend the power of Nomination in Friendly and 
Industrial, &o. Societies, and to make further provision 
for cases of Intestacy in respect of Personal Property of 
small amount. [25th August, 1883.] 

Whereas under the enactments named in the third section of 
this Act a member of a friendly, industrial, or other like society 
to which the said enactments apply may, by writing under his 
hands delivered at or sent to the registered ofBce of such society, 
nominate any person to whom any moneys payable by the society 
on the death of such member, not exceeding fifty pounds, shall be 
paid at his decease, and may from time to time revoke or vary 
such nomination by a writing under his hand similarly delivered 
or sent, and on receiving satisfactory proof of the death of a nomi- 
nator such society is bound to pay to the nominee the amount 
due to such deceased member, not exceeding the sum aforesaid : 
And whereas it is desirable to extend the operation of the 
said enactments : 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in the present Parliament assembled, 
and by the authority of the same, as follows : 

1. This Act extends to Great Britain and Ireland, and Extent and 
except section ten of the same, and so much thereof as relatesto t jj e Act 
trade unions, to the Channel Islands, and except the said section 

ten, and so much as relates to industrial and provident societies 
and to trade unions, to the Isle of Man, and may be cited as 
the Provident Nominations and Small Intestacies Act, 1883. 

2. In this Act the expressions following have the following Definition of 

terms, 
meanings : — 

" Directors " means (1) in the case of a society or branch 

whose property is vested in trustees, the trustees for the 
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Sect. 2. time being ; (2) in the case of a Post Office Savings 

Bank and of a Post Office Savings Bank Insurance, the 
Postmaster-General ; (3) in any other case, the directing 
authority by whatever name it may be called : 

"Probate" and "letters of administration" for Scotland 
mean confirmation : 

" Savings bank " means a bank to which the Trustees Savings 
Bank Act, 1863, applies, and a Post Office Savings Bank : 

" Society " includes a registered trade union ; 

" Office " means in the case of a society registered under the 
Friendly Societies Acts, the Industrial and Provident 
Societies Acts or the Trade Union Acts, the registered 
office of such society : 

In the case of a registered branch under the Friendly 
Societies Acts, the registered place of such branch : 

In the case of a Trustee Savings Bank or of a Trustee Savings 
Bank Insurance, the office or head office of such bank : 

In the case of a Post Office Savings Bank and of a Post 
Office Savings Bank Insurance, the General Post Office. 

38 & 39 Vict. 3. The following enactments, namely, sub-sections three and 
c. 60, s. 15(3), four of section fifteen of the Friendly Societies Act, 1875, sub- 

39 & 40 Vict, sections five and six of section eleven of the Industrial and 
c.4S,s. ii(s), proyident Societies Act, 1876, section ten of the Trade Union 
39 & 40 Vict. Act Amendment Act, 1876, sections forty-one, forty-two, forty- 
26 & 27 Vict, three of the Trustee Savings Bank Act, 1863, section ten of an 
c. 87, ss. 41 Act passed in'the seventh and eighth years of the reign of Her 
7 &V Vict. present Majesty, intituled " An Act to amend the law relating 
and ^is'&ie to sav i n £ s banks, and to the purchase of Government annuities 
Vict. c. 51, through the medium of savings banks," and sub-head (e) of 
tended'to*" section six of the Government Annuities Act, 1882, respectively, 

sums not Bna n ]j e rea( j as jf j n t Be said sections of the said Acts the 
over 1002. 

words one hundred pounds were substituted for the words 

„ . fifty pounds. 
How a nomi- 
nation may 4 % A nomination may be partly printed, and if made in a book 
e ma e. , fc afc ^ e Q g. ce ^u ^ taken to be delivered at such office. 
Nominations . . _. t., ,. 
by Savings 5. A depositor in a Savings Bank, not being under sixteen 

depositors. J ea,TS of age ' msy by wrifcin S under his hand delivered at or 
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sent to the office nominate any person, not being an officer or Sect. 5. 
servant of the directors (unless such officer or servant be the 
husband, wife, father, mother, child, grandchild, brother, sister, 
nephew, or niece of the nominator), to whom any sum, not 
exceeding one hundred pounds, which may remain due to such 
depositor at his decease may be paid at such decease, and may 
from time to time revoke or vary such nomination by writing 
under his hand similarly delivered or sent ; and on receiving 
satisfactory proof of the death of a nominator, the directors 
shall pay to the nominee the sum due to the deceased 
depositor, provided it does not exceed one hundred pounds. 

6. In sub-section three of section fifteen of the Friendly Extension of 
Societies Act, 1875, and in any nomination under the said jj 8 6 * 3 g ^i; *' 
Act which takes effect after this Act has come into operation, (3), and 
the words "moneys payable by the society on the death of e ' ^ s . n 
such member" shall include deposits made by such member ( 5 )> ( 6 )- 
under section eighteen of the said Act, and moneys accumu- 
lated for the use of such member under section nineteen of the 

same Act, with the interest on such deposit or moneys 
respectively. In sub-sections five and six of section eleven of 
the Industrial and Provident Societies Act, 1876, and in any 
nomination under the said Act which takes effect after this Act 
has come into operation, the words "shares" and " interest " 
respectively shall be taken to include loans and deposits made 
under sub-section (2 c) of section ten of the said Act. 

7. If any member of a registered trade union, entitled from Provisions 
the funds thereof to a sum not exceeding one hundred pounds, |n t eXc° f 
dies intestate and without having made any nomination which and no 
remains unrevoked at his death, such sum shall be payable, 
without letters of administration, to the person who appears to 

a majority of the directors, upon such evidence as they may 
deem satisfactory, to be entitled by law to receive the same. 

8. If a member of any society who is entitled to make a Provision for 
nomination under this Act or the Acts hereby amended is llle 8 1 j ;imBo y- 
illegitimate, and has died intestate, and without having made 

any such nomination subsisting at his death, the directors may 
pay the sum which such member might have nominated to or 
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Sect. 8. 



Payments 
made by 
directors 
under the 
power above 
given. 



Conditions 
to be observed 
where fund 
exceeds 801. 



Nomination 
or payment 
under this 
Act not to 
affect the 
liability to 
probate 
duty. 



among the person or persons who, in the opinion of the 
majority of them, would have been entitled thereto if such 
member had been legitimate, or, if there are no such persons, 
then the deposits shall be dealt with as the Commissioners of 
the Treasury may direct. 

9. All payments made by directors under the powers afore- 
said shall be valid with respect to any demand of any other 
person as next of kin of a deceased member, or as his lawful 
representative or person claiming to be such representative, 
against the society or savings bank, or the directors, but such 
next of kin, representative, or claimant shall have remedy for 
recovery of such money, so paid as aforesaid, against the 
person or persons who shall have received the same. 

10. For the prevention of frauds on the revenue it is 
enacted as follows : 

(1) If the total sum with respect to which a nomination 
may be made under this Act by any person, or standing 
to the credit of any person in any society or savings bank 
at his death exceeds, after deduction of any moneys 
payable under the registered or certified rules of such 
society or savings bank or otherwise for the purpose of 
defraying the funeral expenses of such member the sum of 
eighty pounds sterling, the directors shall before making 
any payment to a nominee or otherwise under this Act 
require production of a duly stamped receipt for the 
succession or legacy duty payable thereon, or a letter, or a 
certificate from the Commissioners of Inland Eevenue 
stating than none such is payable ; such receipt or 
certificate shall be given by the said Commissioners upon 
payment of duty or satisfactory proof of no duty being 
payable, as the case may be. 

(2) If, elsewhere than in Scotland, the total personal 
property, or in Scotland the whole movable estate, of 
any person entitled to make a nomination under this 
Act or the Acts hereby amended, or of any depositor in 
a savings bank exceeds one hundred pounds sterling, any 
sum paid under this Act without probate or letters of 
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administration shall, notwithstanding such nomination or Sect. 10. 
payment, be liable to probate duty as part of the amount 
on which such duty is charged, and the directors shall be 
at liberty before making any such payment to require a 
statutory declaration by the claimant, or by one of the 
claimants, that the total personal estate of the deceased, 
including the sum in question, does not after deduction of 
debts and funeral expenses exceed the value of one 
hundred pounds. 
11. As respects the Channel Islands and the Isle of Man. Channel 
respectively, the following provision shall have effect. When ^"ofMan. 
any sum of money becomes payable on the death of a person 
entitled to make a nomination under this Act or the Acts 
hereby amended, such sum shall,' in default of any direction or 
nomination such as is contemplated by the Friendly Societies 
Act, 1875, or by this Act, be paid to the deceased member's 
legal representative, according to the law of the island in 
which such deceased member was domiciled. 

Notes ore the above Act. 

Sects. 5 and 6 do not affect trade unions. 

Sect. 7. "Shall be payable." — The Court in Crocker v. Kniyht Effect of 
having construed the word "shall" in sect. 10 of the Amendment Crocker v. 
Act as equivalent to " may," the words of the present Act must be Knight as 
similarly construed. applied to this 

"Entitled by law." — So also in the light of the same case these -*- ct - 
words must be taken to mean that the member's personal repre- 
sentatives have a legal title to the amount of the nomination 
moneys, a title, however, which they cannot take proceedings to 
enforce ; not even indirectly, since the power of the trustees of the 
trade union in the present instance appears to be purely 
discretionary (r). 

Revocation or variation of a nomination under the Trade Union 
Acts and the Act of 1883. 

The principle of the recent case of Bennett v. Slater (s) no doubt 
applies to a nomination under the present Acts, i.e., a nomination is 

(f) Cp. the analogous case (on this point) of Escritt v, Todnwrden 
Co-operative Society, 1896, 1 Q. B. 461. Note : The remarks of Wills, J., in 
this case at p. 464 as to payment to the wrong person are not easily 
reconcilable with sect. 30 of the Industrial and Provident Societies Act, 
1893 (56 & 57 Vict. c. 39). 

(*) 1899, 1 Q. B. 45, a case of a nomination under sect. 15, sub-sect. 3, 
of the Friendly Societies Act, 1875, reproduced by sects. 56 & 57 of 
Friendly Societies Act, 1896. 

L.T.TJ. It 
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Sect. 11. not revocable in any other manner than that prescribed by the 

Acts, and therefore is not revocable by the mere production of a 

Note. subsequent will of the nominor (t). 

The provisions of sect. 10 of the Act of 1876 and of the Act of 
1883 as to the method of making the nomination must be 
strictly complied with. 

1. It must be in writing, or partly printed and partly written 

(sect. 4 of Act of 1883). 

2. Under the hand of the nominor, i.e., the signature of the 

nominor is indispensable. 

3. It must be delivered at or sent to the registered office of the 

trade union; but by sect. 4 of the Act of 1883, a nomina- 
tion, if made in a book kept at the office, shall be taken to 
be delivered at such office. 

4. Such delivery or transmission must be made no doubt in the 

nominor's life time. 

Record of nominations, revocations and variations. 

By Begulation 23 (1876), ' ' Every registered trade union shall keep 
a record or register of all nominations made by the members and of 
all revocations and variations of the same, and for the recording or 
registering of every such nomination, revocation, or variation the 
rules of the trade union may require the member nominating to 
pay a sum not exceeding threepence. 
Assignment It has been held (Warton v. Redman, 1901, 2 Ch. 471, per 

of policies. Kekewich, J., following Oaddick v. Highton, ib. ; 68 L. J. Q. B. 281) 
that policies payable by friendly societies are not assignable except 
by nomination, even though there be no nomination made; sed 
qucere; and whether this applies in any case to trade unions, quaere. 
Note that trade unions are not expressly exempted from the Policies 
of Assurance Act, 1867 (30 & 31 Vict. c. 144), but that the right 
to sue the union if it exists at all can only be by way of indirect 
enforcement ; except where the society would have been legal apart 
from the Trade Union Acts, as in Swaine v. Wilson (supra, pp. 179, 
181). Where a nomination has been once made it is reasonable 
that it should be operative unless revoked as prescribed; but it seems 
going rather far to read into these provisions, which were intended 
to confer exceptional privileges upon members of trade unions and 
other societies, a prohibition excluding such persons from the 
ordinary privileges of policy-holders. 

(t) To operate as a valid revocation, such will must be left in the 
custody of the society at their registered office during the nominor's 
lifetime (see Lavim v. Howley, 102, L. T. 560). 
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THE CONSPIRACY, AND PROTECTION OF 

PROPERTY ACT, 1875. 

88 & 39 Vict. c. 86. 

Arrangement of Clauses. 
Clauses. 

1. Short title. 

2. Commencement of Act. 

Conspiracy, and Protection of Property. 

3. Amendment of law as to conspiracy in trade disputes. 
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An Act for amending the Law relating to Conspiracy, 
and to the Protection of Property, and for other purposes. 

[13th August 1875.] 
Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual 

R2 
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Short title. 



Commence- 
ment of Act. 



and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

1. This Act may be cited as the Conspiracy, and Pro- 
tection of Property Act, 1875. 

2. This Act shall come into operation on the first 
day of September one thousand eight hundred and 
seventy-five. 



Amendment 
of law as to 
conspiracy 
in trade 
dispute. 



Conspiracy, and Protection of Property. 

3. An agreement or combination by two or more persons 
to do or procure to be done any act 'in contemplation or 
furtherance of a trade dispute between employers and 
workmen shall not be indictable as a conspiracy if such act 
committed by one person would not be punishable as a 
crime. 

Nothing in this section shall exempt from punishment 
any persons guilty of a conspiracy for which a punishment 
is awarded by any Act of Parliament. 

Nothing in this section shall affect the law relating to 
riot, unlawful assembly, breach of the peace, or sedition, 
or any offence against the State or the Sovereign. 

A crime for the purposes of this section means an offence 
punishable on indictment, or an offence which is punish- 
able on summary conviction, and for the commission of 
which the offender is liable under the statute making the 
offence punishable to be imprisoned either absolutely or 
at the discretion of the court as an alternative for some 
other punishment. 

Where a person is convicted of any such agreement or 
combination as aforesaid to do or procure to be done an 
act which is punishable only on summary conviction, and 
is sentenced to imprisonment, the imprisonment shall not 
exceed three months, or such longer time, if any, as may 
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have been prescribed by the statute for the punishment of Sect. 3. 
the said act when committed by one person. 

As to the effect of the first clause of this section, see Part I. 
pp. 87 et seq., 146 et seq. 

" Any offence against the State or Sovereign," e.g., conspiracies 
aimed at the Revenue, or injurious to the public, notwithstand- 
ing (semble) that such conspiracy involve incidentally a trade 
dispute between employers and workmen (see Part I. p. 168). 

4. Where a person employed by a municipal authority Breach of 
or by any company or contractor upon whom is imposed persons ? 
by Act of Parliament the duty, or who have otherwise employed in 

. supply of 

assumed the duty of supplying any city, borough, town, or gas or water. 

place, or any part therof, with gas or water, wilfully and 

maliciously breaks a contract of service with that authority 

or company or contractor, knowing or having reasonable 

cause to believe that the probable consequences of his so 

doing, either alone or in combination with others, will be 

to deprive the inhabitants of that city, borough, town, 

place, or part, wholly or to a great extent of their supply 

of gas or water, he shall on conviction thereof by a court 

of summary jurisdiction or on indictment as herein-after 

mentioned, be liable either to pay a penalty not exceeding 

twenty pounds or to be imprisoned for a term not exceeding 

three months, with or without hard labour. 

Every such municipal authority, company or contractor 
as is mentioned in this section shall cause to be posted 
up, at the gasworks or waterworks, as the case may be, 
belonging to such authority or company or contractor, 
a printed copy of this section in some conspicuous place 
where the same may be conveniently read by the persons 
employed, and as often as such copy becomes defaced, 
obliterated, or destroyed, shall cause it to be renewed with 
all reasonable despatch. 

If any municipal authority or company or contractor 
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Sect. 4. 



Breach of 
contract 
involving 
injury to 
persons or 
property. 



STATUTES RELATING TO TRADE UNIONS. 

make default in complying with the provisions of this 
section in relation to such notice as aforesaid, they or he 
shall incur on summary conviction a penalty not exceeding 
five pounds for every day during which such default 
continues, and every person who unlawfully injures, defaces, 
or covers up any notice so posted up as aforesaid in 
pursuance of this Act, shall be liable on summary convic- 
tion to a penalty not exceeding forty shillings. 

" Municipal authority." — For definition, see sect. 14, p. 260. 
" Duty:'' — For interpretation, see p. 260, ib. 
"Maliciously.'" — For definition, see sect. 15, p. 261. 
" Herein-after" — See sect. 9, p. 256. 

5. Where any person wilfully and maliciously breaks a 
contract of service or of hiring, knowing or having reason- 
able cause to believe that the probable consequences of 
his so doing, either alone or in combination with others, 
will be to endanger human life, or cause serious bodily 
injury, or to expose valuable property whether real or 
personal to destruction or serious injury, he shall on 
conviction thereof by a court of summary jurisdiction, or 
on indictment as herein-after mentioned, be liable either 
to pay a penalty not exceeding twenty pounds, or to be 
imprisoned for a term not exceeding three months, with 
or without hard labour. 

"Maliciously." — See sect. 15, p. 261. 
" Herein-after"— See sect. 9, p. 256. 



Penalty for 
neglect by 
master to 
provide food, 
clothing, &c. 
for servant or 
apprentice. 



Miscellaneous. 
6. Where a master, being legally liable to provide for 
his servant or apprentice necessary food, clothing, medical 
aid, or lodging, wilfully and without lawful excuse refuses 
or neglects to provide the same, whereby the health of the 
servant or apprentice is or is likely to be seriously or 
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permanently injured, he shall on summary conviction be Sect. G. 
liable either to pay a penalty not exceeding twenty pounds, 
or to be imprisoned for a term not exceeding six months, 
with or without hard labour. 

For the law governing this section, see Archbold, .Criminal 
Pleading and Evidence, 21st Ed., p. 836. 

7. Every person who, with a view to compel any other Penalty for 

person to abstain from doing or to do any act which such or annoyall0e 

other person has a legal right to do or abstain from ty violence 

L D D or otherwise. 

doing, wrongfully and without legal authority, — 

1. Uses violence to or intimidates such other person or 

his wife or children, or injures his property ; or, 

2. Persistently follows such other person about from 

place to place ; or, 

8. Hides any tools, clothes, or other property owned 

or used by such other person, or deprives him of 
or hinders him in the use thereof; or, 

4. Watches or besets the house or other place where 

such other person resides, or works, or carries on 
business, or happens to be, or the approach to 
such house or place ; or, 

5. Follows such other person with two or more other 

persons in a disorderly manner in or through any 

street or road, 
shall, on conviction thereof by a court of summary juris- 
diction, or on indictment as herein-after mentioned, be 
liable either to pay a penalty not exceeding twenty pounds, 
or to be imprisoned for a term not exceeding three months, 
with or without hard labour. 

Attending at or near the house or place where a person 
resides, or works, or carries on business, or happens to 
be, or the approach to such house or place, in order 
merely to obtain or communicate information, shall not 
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Sect. 7. be deemed a watching or besetting within the meaning of 
this section. 

This section is in substitution for sect. 1 of the repealed 
Criminal Law Amendment Act of 1871 (34 & 35 Yict. c. 32). 

" With a viewy — " View " imports " purpose " {per Chitty, 
L. J., Lyons v. WiUcins, 1899, 1 Ch. p. 270), i.e., it does not 
signify or connote " motive " or again malice in the sense of 
"legal malice." It means " design," " object." 

" Any other person . . . such other person." — " Such other 
person " throughout this section has been held to mean " any 
other person " (ib.) sed qucere, vide infra. 

" Any act.'' 1 — In R. v. Mackenzie (w), a conviction on infor- 
mation before justices stated that " the defendant unlawfully 
did, with a view to compel one J. T. L. to abstain from doing 
acts which he the said J. T. L. had a legal right to do, 
wrongfully and without legal authority follow the said 
J. T. L. with two or more persons, in a disorderly manner, 
in and through certain streets — to wit High Street and "West 
Sunnyside." 

The justices found, as they stated in their affidavit on a 
rule nisi for a writ of certiorari, that on the day in question 
the defendant led a large crowd of persons, who in a disorderly 
manner followed the informant through the streets " with a 
view to compel him to abstain from following his occupation 
as the agent of the Shipping Federation, Limited, an act which 
he had a legal right to do." 

The rule was made absolute to quash the conviction by a 
Divisional Court (Collins and Bruce, JJ.) on the ground that 
the conviction spoke of "' acts " without specifying them, and 
that the defect could not be cured by amendment because the 
magistrates by their finding as set out in their amdavit showed 
that the offence was not proved with sufficient particularity as 
required by the Act. For they treated the following of the 
occupation of an agent of the Shipping Federation, Limited, as 
one act, but in the conviction as a series of acts, whereas it was 
necessary that some specific act should be present to their 
minds. 

(u) 1892, 2 Q. B. 519. 
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But (x) if the conviction had followed the precise words of Sect. 7. 



the Act, i.e., had used the expression " an act," it would 
probably have been a good couviction in point of form («/), by 
virtue of sect. 39 of the Summary Jurisdiction Act, 1879. 

On the other hand, in Ex parte Wilkins (z) an order of com- 
mitment to gaol stating that the prisoners had been charged 
and convicted " for that they on the 14th day of March, 1895, 
did with a view to compel one A. B. to abstain from working 
as a shoe-finisher in the employment of one C. D., a shoe 
manufacturer, carrying on business in the parish of E., which 
the said A. B. had a legal right to do, unlawfully, wrongfully, 
and without legal authority, follow, &c," was held a good 
commitment, inasmuch as it contains a sufficient description 
of a specific act from which the complainant was compelled to 
abstain. 

" Wrongfully and ivithout legal authority.' 1 '' — A question 
arises as to the meaning and effect of these words. In 
Lyons v. Wilkins (No. 2), 1899, 1 Ch. 255, Lord Lindley 
(then M. B.) said with reference to the meaning of these 
words (at p. 267) : — 

"This section is a penal section, and the words 'wrongfully 
and without authority ' must be inserted in an indictment or 
information framed on the enactment, and the specific acts 
which the complainant was to be compelled to do or not to do 
ought also to be specified in a conviction by a magistrate (his 
Lordship referred to R. v. Mackenzie, sivpra). Moreover, if on 
the trial the evidence before the Court is consistent with the 
legality of the acts complained of, this reasonably possible 
legality must be excluded by evidence before the accused can 
be properly convicted. But it is not necessary to show the 
illegality of the overt acts complained of by other evidence 
than that which proves the acts themselves, if the justification 
or excuse for them is reasonably consistent with the facts 
proved. This is the princip e always applied in criminal 
prosecutions in which the words ' feloniously/ ' wrongfully,' or 

(x) Per Bruce, J., and see Ex parte Wilkins, infra, per Cave, J. 
(_y) The conviction, however, would appear to have been still open to 
objection in point of substance, 
(z) 1895, 64 L. J. M. C. 221. 



Note. 
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Sect. 7. ' maliciously ' are introduced with the charge, and have to be 
~ proved before the person accused can be properly convicted " 

(his Lordship referred to Archbold's Criminal Pleading and 
Evidence, 19th Ed., pp. 64—67 («)). 

And Chitty, L. J. (pp. 271, 272) would seem, to have been 
of the same opinion. 

On the other hand, Vaughan Williams, L. J., appears to 
have thought that in all cases the onus of proving that the 
conduct in question was "without legal authority" is upon the 
prosecution. " I think these words, ' wrongfully and without 
legal authority ' mean unwarranted by law, which in an indict- 
ment for a nuisance is ordinarily expressed by the word 
' injuriously.' The late Mr. Justice Stephen thus defines a 
common nuisance (Dig. Crim. Law, 5th Ed., 140) : — 'A 
common nuisance is an act not warranted by law or an omission 
to discharge a legal duty, which act or omission obstructs or 
causes inconvenience or damage to the public in the exercise of 
rights common to all Her Majesty's subjects.' This is a 
different thing from holding the words ' wrongfully and 
without legal authority,' to mean without lawful excuse, which 
would shift the onus from the prosecution to the defence." 

The views of Lord Lindley upon this point would appear to 
be more consistent with authority, and note that Vaughan 
Williams, L. J., cited no authority for the proposition that, 
even in the case of an indictable (i.e., common or public) 
nuisance, the onus of proof of no justification rested on the 
prosecution, except so far as stated by Lord Lindley. 
Siib-s. 1. " Uses violence to or" &c. — Three distinct offences are 

contemplated in the sub-section, namely, using violence, 
intimidation, and injuring property. 

Three counts of an indictment charged a prisoner with 
having " with a view to compel the said A. K. to abstain from 
that which he had a legal right to do — that is to say, 
to work as a litter for the Taff Vale Railway Company — used 
violence to or intimidated the said A. K." The counts were 
held bad for duplicity by Lawrance, J. (Z>). 

(a) And in support of this view see Taylor's Evidence, 9th Ed., Part I. 
sect. 118. 

(J) 11. v. JUdnwndes, 59 J. P. 776 (1895). 



Note. 
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" Intimidates." — For the probable legal meaning and limits Sect. 1. 
to be attached to this term, see Part I. pp. 70 — 78 ; and for 
cases prior to the present Act upon the 6 Geo. 4, c. 129, and 
its amending Act, see Part I. pp. 131 — 135, 140. 

" Persistently follows" &c- — It is not necessary for the con- Snb-s. 2. 
stitution of the offence that any words be spoken by the 
person so following (Smith v. Thomasson, 1890, 54 J. P. 596 ; 
16 Cox, 740, per Pollock, B.). 

" Watches or iesets," &c. — The judgments in Lyons v. Sub-s. 4. 
Wilkins (No. 2), 1899, 1 Ch. 255, at present of binding force 
on the subject of illegal picketing, leave something to be 
desired. The facts as regards the charge of picketing will 
be found on p. 150, supra. Those facts undoubtedly show 
a case of an illegal watching and besetting within the mean- 
ing of the section. But in the course of the judgments 
delivered in the case, statements were made which, as will be 
shown hereafter, cannot be regarded as otherwise than obiter 
dicta, and apart from the fact that, taken as a whole, they 
are couched in somewhat hesitating and uncertain language, 
and do not appear to be altogether reconcilable with each other, 
their accuracy is open to question on a distinct ground. How- 
ever, Stirling, L. J. (then J.), in Gharnoclc v. Court, 189S*, 2 
Gh. 35 (c), deduced from Lyons v. Wilkins, which he followed, 
the proposition that (1) " watching or besetting [by which the 
learned judge evidently means all watching, &c], is unlawful 
within the meaning of sect. 7, sub-sect. 4, unless it is in order 
merely to obtain or communicate information ; " and (2) that 
" watching or besetting a house or other place where the 

(c) The facts in this case were that two agents of a trade union during 
a strike attended at a landing stage to await the arrival of a steamer con- 
taining workmen imported by the master from Ireland to replace the men 
on strike, and, on the arrival of the steamer, they informed the Irish 
workmen of the strike, and offered to pay their expenses if they would 
go elsewhere to work. Held, a watching and besetting within the 
meaning of the section. Lyons v. Wllhiiis was also followed in Walters 
v. Green (ib. 696), where the facts were similar to those in Cliarnoch v. 
Court. 

It is believed that the actual decision in Lyons v. Willtins on the 
question of picketing was right ; but not the grounds of judgment, and 
consequently that the correctness of Charnocli v. Court and Walters v. 
Green is open to question. 



252 STATUTES RELATING TO TRADE UNIONS. 



Note. 



Sect. 7. workmen are is unlawful, if done in order to compel a master to 
do or abstain from doing what he has a legal right to do." 

The following remarks or suggestions may be made, however, 
on the construction of the whole section placed by the Court 
of Appeal in Lyons v. WilJcins. 

It was unnecessary for the Court to stretch the natural 
meaning of " such other " in the section to mean " any other " 
in the sense of any person other than the person directly inter- 
fered with. Chitty, L. J., indeed justified this construction on 
the ground that the expression " any other" was the immediate 
antecedent of " such other." But there seems to be a fallacy 
underlying this argument, viz., that the words " any other" in 
the section must be taken to mean any person other than the 
person or persons committing the offence, whereas "such 
other " according to the natural meaning of the phrase refers 
alone to the person specifically indicated by the antecedent 
"any other." That is to say, although "such other" 
grammatically refers to " any other," it refers to " any other " in 
a new and special sense, viz., the person specifically indicated 
or fixed upon, and thus held in contemplation by the mind. 
And there is one argument which, in view of the writer, seems 
almost conclusive on the point, and it is this. If "such other " 
means "any other" throughout the section, as stated by the 
Court of Appeal in Lyons v. WilJcins, it ivould be unnecessary 
in sub-sect. (1) to have inserted after the words " intimidates 
such other person " the words " or his wife or children.'" 

Furthermore, it seems undeniable that it is now an estab- 
lished principle of law (according to the cases of Tarleton v. 
McOawley, Garret v. Taylor, and the like, as explained by Lord 
Watson and other judges in Allen v. Mood, see pp. 16 n., 50 n.) 
that if A. do an act wrongful as against B., intending thereby 
to injure C, C. has a right of action in tort against A. It was 
therefore unnecessary to place this construction on the words 
" any other," for the watching and besetting specifically directed 
to Schoenthal was intended to strike through Schoenthal at the 
plaintiff; it was therefore a breach of legal duty to both, and 
was consequently actionable by both(rf). Again, upon the 

(d) This consideration seems of great importance. Its non-recognition 
in Lyons v. Willtins led, it is submitted, to the whole section being mis- 
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natural construction of the section it would appear that it is Seot - 7 - 
the gist of the offence that there must be a watching and Note _ 
besetting with a vieiv to compel another to abstain from doing 
what he has a right to do ; and it is submitted that the proviso 
as to attending merely for the purpose of obtaining or com- 
municating information is incompatible in terms with such a 
" view," and is inserted "ex majori cautela." 

"Watching" may be distinguished from "besetting." 
" Watching " would strictly appear to signify a concentration 
of attention or vision for the purpose of observation, for some 
indefinite space of time, and of a more or less continuous nature. 
" Besetting " does not. It seems merely to imply close bodily 
proximity ; although it would also appear to include the notion 
of " surrounding " (e). If a workman stands between house A. 
and house B. with his back towards house A., intending to 
affect the volition of occupants of both, he could reasonably be 
said (semble) to be " besetting " both houses, but to be 
" watching " house A. alone (sed queers) . 

Again, it seems reasonable to suppose that the section 
contemplates conduct done with a view to compel the person 
on whom the watching and besetting is intended directly to 
operate (whether he be workman, master, or any other person 
— see the language of the sub-section) to abstain from some- 
thing he has a right to do. If it be aimed at compelling a 
third person, it does not need a forced and unnatural construc- 
tion of the section to confer on such third person a right 
already conferred upon him, for the purposes of the section, by 
rule of Common Law. 

construed. Lord Lindley himself seems to have recognized the principle 
of Garret v. Taylor, &c, in Quinn v. Leathern, 1901, A. C. p. 535 : — 
"If the interference is wrongful and is intended to damage a third 
person, and he is damaged in fact — in other words, if he is wrongfully and 
intentionally struck at through others, and is thereby damnified, the 
whole aspect of the case is changed ; the wrong done to others reaches 
him, his rights are infringed, although indirectly, and damage to him is 
not remote or unforeseen, but is the direct consequence of what has been 
done. Our law, as I understand it, is not so defective as to refuse him a 
remedy by an action in such circumstances." 

(e) Whether, therefore, it be possible for one person unassisted by 
others to " beset" a house or place, qumre. 
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Sect. 7. A man may have several objects in " view " in doing a 

particular act (/). 

Thus the objects or purposes with which a man may stand 
near a house or place may embrace, inter alia, one or more or 
even all of the following, namely : — 

(1) Compelling the occupier or some one else inside to do 
something or abstain from something. 

(2) Obtaining or communicating information. 

(3) Persuading persons coming and going to do or abstain 
as aforesaid. 

Upon this construction of the section, if the object or objects 
be merely to obtain, &c, as in (2), or merely to persuade, as in 
(3), or to do both, then, it is suggested, nothing in contraven- 
tion of the criminal law has been done within the meaning 
of the section, apart from any question of conspiracy there 
may be. 

All compulsion of the mind is effected by the threat of injury 
conveyed by conduct or language. The various kinds of threat 
contemplated throughout the section as directed to the compul- 
sion of the mind of another, clearly, as it is submitted, consist of 
the various acts respectively enumerated in each of the five 
sub-sections ; and consistently with this, the words "such 
other " are confined to the person residing or working or carry- 
ing on business, or happening to be in the house or place 
watched and beset, scilicet, with reference to acts done with the 
object or view of compelling him to do or abstain from doing 
that which he has a legal right to do. 

If a single individual is stationed outside a shop, at a 
reasonable distance from it, not only for the purpose of obtain- 
ing or communicating information, but for the purpose of 
persuading workmen to join a strike, both being done in an 
unostentatious and peaceable manner, his object could hardly 
be held, as evidenced by these facts alone, to be that of compul- 

(/) Note that when Chitty, L. J., in Lyons v. WUhini said that 
"view" imports purpose and not motive, he was speaking of motive in 
the strict sense in which it was used in Allen v. Flood, viz., of evil or bad 
motive as "inciting to action," and was dealing specifically with the 
contention that Allen v. Flood had a bearing on the case then before the 
learned judge. 
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sion of the occupier, or any other person. This seems clear, Sect. 7. 
for otherwise it would be criminal for a man to wait for his 
friend after his day's work outside his place of business and 
persuade him to go on strike ; aliler where the picketing is 
conducted by relays of a considerable number of men, for such 
conduct is necessarily calculated to affect the volition of the 
occupier or other person. 

If, as Chitty, L. J., held in Lyons v. WilMns, "view" 
imports " purpose," it seems an extraordinary construction of 
the section to hold that an attendance merely with the purpose 
of obtaining or communicating information can yet also be 
watching or besetting with a view to compel. Yet the learned 
judge said in the same case (1899, 1 Ch. p. 271) : "I think 
that ivhere the view is established, the only case in which watch- 
ing or besetting is allowed, or, in other words, is not unlawful, 
is that mentioned in the proviso at the end of the section. . . . 
Attending in order to persuade is not within the proviso." 
And Vanghan Williams, L. J., but not perhaps Lord Lindley, 
would seem to be of the same opinion (p. 274, ib.) so far as 
can be gathered from the language used. 

If, on the other hand, it be true that it is within the province 
of a jury to say whether the attending be for the purpose of 
compulsion or merely for the purpose only of obtaining or com- 
municating information, it would seem to follow logically that 
it would equally be within the province of the jury to say that 
the attendance was for the purpose of peaceable persuasion and 
not for that of compulsion ; and that therefore the rulings in 
R. v. Hibberl (g) are still correct law. 

It would appear, however, that a watching or besetting even 
within the proviso may be so conducted and generally be of so 
serious a nature as to constitute a private nuisance at common 
law (see per Vaughan Williams, L. J., Lyons v. Wilkins, 1899, 
1 Ch. p. 274 ; and see Bamford v. Turnley, 3 B. & S. 62 ; 

(?) Parliamentary Papers, 1875, Vol. 61, p. 223, reference No. 273 ; 
1875, 13 Cox C. C. 82 ; and see R. v. Druitt, R. v. Shepherd (nbi supra). 
And as to the intention of the Legislature with regard to the present 
section, see the second and final report of the Royal Commission on 
Labour Laws, dated February 17th, 1875 (Parliamentary Papers, 1875, 
Vol. 30, Part I. p. 23), an extract of which will be found in a note to 
Lyons v. Wilkins, 1899, 1 Ch. p. 261. 
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Power for 
offender 
under this 
Act to be 
tried on in- 
dictment and 
not by court 
of summary 
jurisdiction. 



Broder v. SailUrd, 2 C. D. 692, 701 ; Walter v. Setfe, 4 De G. 
& Sm. 315 ; Crump v. Lambert, L. R. 3 Eq. 409, cited by Lord 
Lindley, ib. p. 267). These cases were not cases of picketing ; 
much less do they decide that all picketing is actionable. As 
to the materiality of motive or actual purpose, as contrasted with 
general circumstances of time, place, etc., qvmre (see p. 43 n.). 

8. Where in any act relating to employers or workmen 
a pecuniary penalty is imposed in respect of any offence 
under such Act, and no power is given to reduce such 
penalty, the justices or court having jurisdiction in respect 
of such offence may, if they think it just so to do, impose 
by way of penalty in respect of such offence any sum not 
less than one fourth of the penalty imposed by such Act. 

" Not less than.'''' — Notwithstanding that it be a first offence, 
for sect. 4 of the Summary Jurisdiction Act, 1879 (42 & 43 Vict. 
c. 49), does not apply to subsequent specific legislation, (Osborn 
v. Wood, 1897, 1 Q. B. 197 ; 61 J. P. 118). 

Legal Proceedings. 

9. Where a person is accused before a court of 
summary jurisdiction of any offence made punishable by 
this Act, and for which a penalty amounting to twenty 
pounds, or imprisonment, is imposed the accused may, on 
appearing before the court of summary jurisdiction, declare 
that he objects to being tried for such offence by a court 
of summary jurisdiction, and thereupon the court of 
summary jurisdiction may deal with the case in all 
respects as if the accused were charged with an indictable 
offence and not an offence punishable on summary 
conviction, and the offence may be prosecuted on 
indictment accordingly. 

"An Indictable Offence."— Sue, 42 and 43 Vict. c. 49, s. 17. 

It is not necessary to aver in the indictment that the 
defendant elected to be tried by a jury (E. v. Chambers, 
18 Cox, 401 ; 65 L. J. M. C. 214). 
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10. Every offence under this Act which is made Sect. 10. 
punishable on conviction by a court of summary p roceea i ngs 
jurisdiction or on summary conviction, and every penalty before court 
under this Act recoverable on summary conviction, may jurisdiction. 
be prosecuted and recovered in manner provided by the 
Summary Jurisdiction Act. 

"Summary Jurisdiction Act." — I.e., 11 & 12 Vict. c. 43 
(see sect. 13, post, p. 259). 

11. Provided, that upon the hearing and determining Regulations 
of any indictment or information under sections four, five, deuce. 
and six of this Act, the respective parties to the contract 

of service, their husbands or wives, shall be deemed and 
considered as competent witnesses. 

See now the Criminal Evidence Act, 1898 (61 & 62 Vict, 
c. 36). The wife or husband can be called only on the appli- 
cation of the accused under this section (Archbold, Criminal 
Pleading and Evidence, 22nd Ed., p. 368). 

12. In England or Ireland, if any party feels aggrieved Appeal to 
by any conviction made by a court of summary jurisdic- sessions. 
tion on determining any information under this Act, the 

party so aggrieved may appeal therefrom, subject to the 
conditions and regulations following : 

(1) The appeal shall be made to some court of general 

or quarter sessions for the county or place in 
which the cause of appeal has arisen, holden not 
less than fifteen days and not more than four 
months after the decision of the court from which 
the appeal is made : 

(2) The appellant shall, within seven days after the 

cause of appeal has arisen, give notice to the other 
party and to the court of summary jurisdiction of 
his intention to appeal, and of the ground thereof: 
l.t.U. S 
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Sect. 12. (3) The appellant shall immediately after such notice 

enter into a recognizance before a justice of the 
peace, with or without sureties, conditioned 
personally to try such appeal and to abide the 
judgment of the court thereon, and to pay such 
costs as may be awarded by the court : 

(4) Where the appellant is in custody the justice may, 

if he think fit, on the appellant entering into 
such recognizance as aforesaid, release him from 
custody : 

(5) The court of appeal may adjourn the appeal, and 

upon the hearing thereof they may confirm, 
reverse, or modify the decision of the court of 
summary jurisdiction, or remit the matter to the 
court of summary jurisdiction with the opinion 
of the court of appeal thereon, or make such 
other order in the matter as the court thinks just, 
and if the matter be remitted to the court of 
summary jurisdiction the said last-mentioned 
court shall thereupon re-hear and decide the 
information in accordance with the opinion of the 
said court of appeal. The court of appeal may 
also make such order as to costs to be paid by 
either party as the court thinks just. 

The procedure on appeal is governed by sect. 31 of the 
Summary Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), the section 
being repealed from the words " for the county " to the end, by the 
Summary Jurisdiction Act, 1884, Schedule (47 & 48 Vict. c. 43). 



Definitions. 
General 13. In this Act, — 

"Thfsum' The ex P ression " The Summary Jurisdiction Act" 

mary Juris- means the Act of the session of the eleventh and twelfth 

years of the reign of Her present Majesty, chapter forty- 
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three, intituled, " An Act to facilitate the performance of Sect. 13. 

the duties of justices of the peace out of sessions within 

England and Wales with respect to summary convictions 

and orders," inclusive of any Acts amending the same; 

and 

The expression "court of summary jurisdiction" "Court of 

summary 
means— jurisdiction." 

(1) As respects the city of London, the Lord Mayor 

or any alderman of the said city sitting at the 
Mansion House or Guildhall justice room ; 
and 

(2) As respects any police court division in the 

Metropolitan police district, any Metropolitan 
police magistrate sitting at the police court for 
that division ; and 

(3) As respects any city, town, liberty, borough, place, 

or district for which a stipendiary magistrate is 
for the time being anting, such stipendiary 
magistrate sitting at a police court or other place 
appointed in that behalf ; and 

(4) Elsewhere, any justice or justices of the peace to 

whom jurisdiction is given by the Summary 

Jurisdiction Act : Provided that, as respects any 

case within the cognizance of such justice or 

justices as last aforesaid, an information under 

this Act shall be heard and determined by two 

or more justices of the peace in petty sessions 

sitting at some place appointed for holding petty 

sessions. 

Nothing in this section contained shall restrict the 

jurisdiction of the Lord Mayor or any alderman of the 

city of London, or of any metropolitan police or stipendiary 

magistrate, in respect of any act or jurisdiction which 

may now be done or exercised by him out of court. 

s2 
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Sect. 14. 

Definitions of 
" municipal 
authority " 
and " public 
company." 



"Mali- 
ciously " in 
this Act 
construed as 
in Malicious 
Injuries to 
Property 
Act. 



14. The expression " municipal authority " in this Act 
means any of the following authorities, that is to say, the 
Metropolitan Board of Works, the Common Council of 
the city of London, the Commissioners of Sewers of the 
city of London, the town council of any borough for the 
time being subject to the Act of the session of the fifth 
and sixth years of the reign of King William the Fourth, 
chapter seventy-six, intituled " An Act to provide for the 
Regulation of Municipal Corporations in England and 
Wales," and any Act amending the same, any com- 
missioners, trustees, or other persons invested by any 
local Act of Parliament with powers of improving, 
cleansing, lighting, or paving any town, and any local 
board. 

Any municipal authority or company or contractor who 
has obtained authority by or in pursuance of any general 
or local Act of Parliament to supply the streets of any 
city, borough, town, or place, or of any part thereof, with 
gas, or which is required by or in pursuance of any 
general or local Act of Parliament to supply water on 
demand to the inhabitants of any city, borough, town, or 
place, or any part thereof, shall for the purposes of this 
Act be deemed to be a municipal authority or company 
or contractor upon whom is imposed by Act of Parliament 
the duty of supplying such city, borough, town, or place, 
or part thereof, with gas or water. 

" The Act."— The Municipal Corporations Act, 1882 (45 & 46 
Yict. c. 50), s. 242 (3), was substituted for 5 & 6 Will. IV. 
c. 76.. 

15. The word " maliciously" used in reference to any 
offence under this Act shall be construed in the same 
manner as it is required by the fifty-eighth section of the 
Act relating to malicious injuries to property, that is to 
say, the Act of the session of the twenty-fourth and 
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twenty-fifth years of the reign of Her present Majesty, Sect. 15. 
chapter ninety-seven, to be construed in reference to any 
offence committed under such last-mentioned Act. 

Sect. 58 of the Malicious Injuries to Property Act, 1861 
(24 & 25 Vict. c. 97), provides as follows : " Every punishment 
and forfeiture by this Act imposed on any person maliciously 
committing any offence, whether the same be punishable upon 
indictment or upon summary conviction, shall equally apply 
and be enforced, whether the offence shall be committed from 
malice conceived against the owner of the property in respect 
of which it shall be committed or otherwise." (And see 
Archbold, Orim. PL & Ev., 22nd Ed., pp. 620, 671.) 

Saving Clause. 

16. Nothing in this Act shall apply to seamen or to Saving as to 

, ■ , , . . • sea service, 

apprentices to the sea service. 

This section only affects the criminal responsibility of seamen. Section only- 
It does not mean that any one may commit offences under the ™ ec ! ;s 
J J criminal 

Act against seamen {Kennedy v. Gowk, 1891, 1 Q. B. 771 ; responsibility 
60 L. J. M. 0. 170, per Day, J. ; and cf. Farmer v. Wilson, ac&allTen- 
69 L. J. Q. B. 496 ; 64 J. P. 486). gaged in sea 

The legal position of " seamen " generally is governed by the semoe ' 
Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60). 

The whole class of seafaring men are not excluded from the 
present Act, but only those actually engaged in sea service, i.e., 
employed or engaged on a ship (see E. v. Lynch, 1898, 1 Q. B. 
61, O. 0. E.). 

Repeal. 

17. On and after the commencement of this Act, there Repeal of 
shall be repealed :— Acts - 

I. The Act of the session of the thirty-fourth and 
thirty-fifth years of the reign ofHer presentMajesty, 
chapter thirty-two, intituled " An Act to amend 
the Criminal Law relating to violence, threats, 
and molestation ; " and 
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Sect. 17. II. " The Master and Servant Act, 1867," and the 

enactments specified in the first Schedule to that 
Act, with the exceptions following as to the enact- 
ments in such Schedule ; (that is to say,) 

(1) Except so much of sections one and two of 

the Act passed in the thirty-third year of 
the reign of King George the Third, chapter 
fifty-five, intituled "An Act to authorise 
justices of the peace to impose fines upon 
constables, overseers, and other peace or 
parish officers for neglect of duty, and on 
masters of apprentices for ill-usage of such 
their apprentice ; and also to make provision 
for the execution of warrants of distress 
granted by magistrates," as relates to 
constables, overseers, and other peace or 
parish officers ; and 

(2) Except so much of sections five and six 

of an Act passed in the fifty-ninth year of 
the reign of King George the Third, chapter 
ninety-two, intituled " An Act to enable 
justices of the peace in Ireland to act as 
such, in certain cases, out of the limits of 
the counties in which they actually are ; 
to make provision for the execution of 
warrants of distress granted by them ; and 
to authorise them to impose fines upon 
constables and other officers for neglect of 
duty, and on masters for ill-usage of their 
apprentices," as relates to constables and 
other peace or parish officers ; and 

(3) Except the Act of the session of the fifth 

and sixth years of the reign of Her present 
Majesty, chapter seven, intituled "An Act 
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to explain the Acts for the better regulation Sect. 17. 
of certain apprentices ; " and 
(4) Except sub-sections one, two, three, and 
five of section sixteen of " The Summary 
Jurisdiction (Ireland) Act, 1851," relating 
to certain disputes between employers and 
the persons employed by them ; and 
III. Also there shall be repealed the following enact- 
ments making breaches of contract criminal, and 
relating to the recovery of wages by summary 
procedure ; (that is to say,) 

(a) An Act passed in the fifth year of the reign 

of Queen Elizabeth, chapter four, and 
intituled "An Act touching dyvers orders 
for artificers, labourers, servantes of hus- 
bandrye, and apprentices;" and 

(b) So much of section two of an Act passed 

in the twelfth year of King George the First, 
chapter thirty-four, and intituled " An Act 
to prevent unlawful combination of work- 
men employed in the woollen manufactures, 
and for better payment of their wages," 
as relates to departing from service and 
quitting or returning work before it is 
finished ; and 

(c) Section twenty of an Act passed in the fifth 

j'ear of King George the Third, chapter 
fifty- one, the title of which begins with the 
words " An Act for repealing several Laws 
relating to the manufacture of woollen 
cloth in the county of York," and ends 
with the words "for preserving the credit 
of the said manufacture at the foreign 
market;" and 
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Sect. 17. (d) An Act passed in the nineteenth year of 

King George the Third, chapter forty-nine, 
and intituled " An Act to prevent ahuses 
in the payment of wages to persons employed 
in the bone and thread lace manufactory;" 
and 

(e) Sections eighteen and twenty-three of an 

Act passed in the session of the third and 
fourth years of Her present Majesty, 
chapter ninety-one, intituled " An Act for 
the more effectual prevention of frauds and 
abuses committed by weavers, sewers, and 
other persons employed in the linen, 
hempen, union, cotton, silk, and woollen 
manufactures in Ireland, and for the better 
payment of their wages, for one year, and 
from thence to the end of the next session 
of Parliament ;" and 

(f) Section seventeen of an Act passed in the 

session of the sixth and seventh years of 
Her present Majesty, chapter forty, the 
title of which begins with the words " An 
Act to amend the Laws," and ends with the 
words " workmen engaged therein ;" and 

(g) Section seven of an Act passed in the 

session of the eighth and ninth years of 
Her jjresent Majesty, chapter one hundred 
and twenty-eight, and intituled " An Act 
to make further regulations respecting the 
tickets of work to be delivered to silk 
weavers in certain cases." 
Provided that, — 

(1) Any order for wages or further sum of compensa- 
tion in addition to wages made in pursuance of 
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section sixteen of " The Summary Jurisdiction Sect. 17. 
(Ireland) Act, 1851," may be enforced in like 
manner as if it were an order made by a court of 
summaryj urisdiction in pursuance of the E mployers 
and Workmen Act, 1875, and not otherwise ; and 
(2) The repeal enacted by this section shall not affect — 

(a) Anything duly done or suffered, or any 

right or liability acquired or incurred under 
any enactment hereby repealed ; or 

(b) Any penalty, forfeiture, or punishment in- 

curred in respect of any offence committed 
against any enactment hereby repealed ; or 

(c) Any investigation, legal proceeding, or 

remedy in respect of any such right, liability, 
penalty, forfeiture, or punishment as afore- 
said; and any such investigation, legal 
proceeding, and remedy may be carried on 
as if this Act had not passed. 

The whole of this section except proviso (1) is repealed by 
the Statute Law Eevision Act, 1883 (46 & 47 Vict. c. 39). 

Application of Act to Scotland. 

18. This Act shall extend to Scotland, with the modifi- Application 

,• ,. ,, . ,, , . , to Scotland, 

cations following ; that is to say, 

(1) The expression "municipal authority" means the Definitions. 

town council of any royal or parliamentary burgh, 
or the commissioners of police of any burgh, town, 
or populous place under the provisions of the 
General Police and Improvement (Scotland) Act, 
1862, or any local authority under the provisions 
of the Public Health (Scotland) Act, 1867 : 

(2) The expression " The Summary Jurisdiction 

Act " means the Summary Procedure Act, 1864, 
and any Acts amending the same ; 
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Sect. 18. (3) The expression " the court of summary jurisdic- 

tion" means the sheriff of the county or any one 
of his substitutes. 

Sub-sect. (2) is •• repealed by the Statute Law Keviskm Act, 

1893 (56 & 57 Vict. c. 54). 
Recovery of 19. In Scotland the following provisions shall have 

in Scotland, effect in regard to the prosecution of offences, recovery of 

penalties, and making of orders under this Act : 

(1) Every offence under this Act shall be prosecuted, 

every penalty recovered, and every order made at 
the instance of the Lord Advocate, or of the 
Procurator Fiscal of the sheriff court. 

(2) The proceedings may be on indictment in the 

Court of Justiciary in Edinburgh or on circuit or 
in a sheriff court, or may be taken summarily in 
the sheriff court under the provisions of the 
Summary Procedure Act, 1864 : 

(3) Every person found liable on conviction to pay 

any penalty under this Act shall be liable, in 
default of payment within a time to be fixed in 
the conviction, to be imprisoned for a term, to be 
also fixed therein, not exceeding two months, or 
until such penalty shall be sooner paid, and the 
conviction and warrant may be in the form of 
No. 3 of Schedule K. of the Summary Procedure 
Act, 1864 : 

(4) In Scotland all penalties imposed in pursuance of 

this Act shall be paid to the clerk of the court 

imposing them, and shall by him be accounted for 

and paid to the Queen's and Lord Treasurer's 

Eemembrancer, and be carried to the Consolidated 

Fund. 

S^tkndas *^' * n Scotland ^ shall °e competent to any person to 

prescribed appeal against any order or conviction under this Act to 
by 20 Geo. II. 
c. 43. 
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the next Circuit Court of Justiciary, or where there are Sect. 20. 
no circuit courts to the High Court of Justiciary at Edin- 
burgh, in the manner prescribed by and under the rules, 
limitations, conditions, and restrictions contained in the 
Act passed in the twentieth year of the reign of His 
Majesty King George the Second, chapter forty-three, in 
regard to appeals to circuit courts in matters criminal, as 
the same may be altered or amended by any Acts of 
Parliament for the time being in force. 

Application of Act to Ireland. 

21. This Act shall extend to Ireland, with the modifica- Application 
tions following; that is to say, 

The expression "The Summary Jurisdiction Act" shall 
be construed to mean, as regards the police district 
of Dublin metropolis, the Acts regulating the powers 
and duties of justices of the peace for such district; 
and elsewhere in Ireland, the Petty Sessions (Ireland) 
Act, 1851, and any Acts amending the same : 

The expression " court of summary jurisdiction " shall 
be construed to mean any justice or justices of the 
peace, or other magistrate to whom jurisdiction is 
given by the Summary Jurisdiction Act : 

The court of summary jurisdiction, when hearing and 
determining complaints under this Act, shall in the 
police district of Dublin metropolis be constituted of 
one or more of the divisional justices of the said 
district, and elsewhere in Ireland of two or more 
justices of the peace in petty sessions sitting at a 
place appointed for holding petty sessions : 

The expression " municipal authority " shall be con- 
strued to mean the town council of any borough for 
the time being, subject to the Act of the session of 
the third and fourth years of the reign of Her present 
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Sect. 21. Majesty, chapter one hundred and eight, entitled 

" An Act for the Kegulation of Municipal Corpora- 
tions in Ireland," and any commissioners invested by 
any general or local Act of Parliament, with power of 
improving, cleansing, lighting, or paving any town or 
township. 

The first two clauses of this section are repealed by the Statute 
Law Revision Act, 1893 (56 & 57 Vict. c. 54). 
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CKLMINAL LAW AMENDMENT ACT, 1871 

(34 & 35 Viot. c. 32). 

{Repealed by the Conspiracy and Protection of Property 

Act, 1875.) 

An Act to amend the Criminal Law relating to Violence, Threats, 
and Molestation. [29th June, 1871.] 

Be it enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. Every person who shall do any one or more of the following Penalty for 
acts, that is to say, threats, _ 

(1 ) Use violence to any person or any property, md dtetact 

(2) Threaten or intimidate any person in such manner as would tion. 

justify a justice of the peace, on complaint made to him, 
to bind over the person so threatening or intimidating to 
keep the peace, 

(3) Molest or obstruct any person in manner denned by this 

section, 
with a view to coerce such person, — 

(1) Being a master to dismiss or to cease to employ any workman, 

or being a workman to quit any employment or to return 
work before it is finished ; 

(2) Being a master not to offer or being a workman not to accept 

any employment or work : 

(3) Being a master or workman to belong or not to belong to 

any temporary or permanent association or combination ; 

(4) Being a master or workman to pay any fine or penalty 

imposed by any temporary or permanent association or 
combination ; 

(5) Being a master to alter the mode of carrying on his business, 

or the number or description of any persons employed by him, 
shall be liable to imprisonment, with or without hard labour, for a 
term not exceeding three months. 

A person shall, for the purposes of this Act, be deemed to molest 
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or obstruct another person in any of the following cases ; that is 
to say, 

(1) If he persistently follow such person about from place to 

place : 

(2) If he hide any tools, clothes, or other property owned or 

used by such person, or deprive him of or hinder him in the 
use thereof : 

(3) If he watch or beset the house or other place where such 

person resides or works, or carries on business, or happens 

to be, or the approach to such house or place, or if with 

two or more other persons he follow such person in a 

disorderly manner in or through any street or road. 

Nothing in this section shall prevent any person from being 

liable under any other Act, or otherwise, to any other or higher 

punishment than is provided for any offence by this section, so that 

no person be punished twice for the same offence. 

Provided that no person shall be liable to any punishment for 
doing or conspiring to do any act on the ground that such act 
restrains or tends to restrain the free course of trade, unless such 
act is one of the acts herein-before specified in this section, and is 
done with the object of coercing as herein-before mentioned. 



Summary 
proceedings 
for offences, 
penalties, &c. 



Legal Proceedings. 

2. All offences under this Act shall be prosecuted under the 
provisions of The Summary Jurisdiction Acts. 
Provided as follows : — 

1. The " Court of Summary Jurisdiction," when hearing and 

determining an information or complaint, shall be constituted 
in some one of the following manners ; (that is to say,) 

(a) In England, 

(i.) In any place within the jurisdiction of a metro- 
politan police magistrate or other stipendiary 
magistrate, of such magistrate or his substitute : 

(ii.) In the city of London, of the Lord Mayor or 
any alderman of the said city : 

(iii.) In any other place, of two or more justices of 
the peace sitting in petty sessions. 

(b) In Scotland, of the sheriff of the county or his 

substitute. 

(c) In Ireland, 

(i.) In the police district of Dublin metropolis, of a 

divisional justice : 
(ii.) In any other place, of a resident magistrate. 

2. The description of any offence under this Act in the words of 

such Act shall be sufficient in law. 
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3. Any exception, exemption, proviso, excuse, or qualification, 
whether it does or not accompany the description of the 
offence in this Act, may be proved by the defendant, but 
need not be specified or negatived in the information, and 
if so specified or negatived, no proof in relation to the 
matters so specified or negatived shall be required on the 
part of the informant or prosecutor. 

3. In England and Ireland, if any party feels aggrieved by any 
order or conviction made by a court of summary jurisdiction on 
determining any complaint or information under this Act, the party 
so aggrieved may appeal therefrom, subject to the conditions and 
regulations following : 

(1) The appeal shall be made to some court of general or quarter 

sessions for the county or place in which the cause of 
appeal has arisen, holden not less than fifteen days and not 
more than four months after the decision of the court from 
which the appeal is made : 

(2) The appellant shall, within seven days after the cause of 

appeal has arisen, give notice to the other party and to the 
court of summary jurisdiction of his intention to appeal, 
and of the ground thereof : 

(3) The appellant shall immediately after such notice enter into 

a recognizance in the sum of ten pounds before a justice of 
the peace, with two sufficient sureties in the sum of ten 
pounds, conditioned personally to try such appeal, and to 
abide the judgment of the court thereon, and to pay such 
costs as may be awarded by the court : 

(4) Where the appellant is in custody the justice may, if he 

think fit, on the appellant entering into such recognizance 
as aforesaid, release him from custody : 

(5) The court of appeal may adjourn the appeal, and upon the 

hearing thereof they may confirm, reverse, or modify the 
decision of the court of summary jurisdiction, or remit the 
matter to the court of summary jurisdiction with the opinion 
of the court of appeal thereon, or make such other order in 
the matter as the court thinks just, and, if the matter be 
remitted to the court of summary jurisdiction, the said 
last-mentioned court shall thereupon re-hear and decide the 
information or complaint in accordance with the opinion of 
the said court of appeal. The court of appeal may also 
make such order as to costs to be paid by either party as 
the court thinks just. 

4. In Scotland it shall be competent to any person to appeal 
against any order or conviction under this Act to the next Circuit 
Court of Justiciary, or where there are no Circuit Courts to the 



Appeal to 
quarter 
sessions 
in Great 
Britain. 



Appeal in 
Scotland as 
prescribed by 
20 Geo. II. 
2. 43. 
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Interested 
person not 
to act, 
6 Geo. IV. 
c. 129, s. 18. 



High. Court of Justiciary at Edinburgh, in the manner prescribed, 
by and under the rules, limitations, conditions and restrictions 
contained in the Act passed in the twentieth year of the reign of 
His Majesty King George the Second, chapter forty-three, in regard 
to appeals to Circuit Courts in matters criminal, as the same may 
be altered or amended by any Acts of Parliament for the time being 
in force. 

All offences under this Act shall be prosecuted by the procurator 
fiscal of the county. 

5. A person who is a master, father, son, or brother of a master 
in the particular manufacture, trade, or business in or in connexion 
with which any offence under this Act is charged to have been 
committed shall not act as or as a member of a court of summary 
jurisdiction or appeal for the purposes of this Act. 



Definition of 
" Summary 
Jurisdiction 
Acts." 



Kepeal of 
Acts in 
Schedule as 
herein 

stated. 



Definitions. 

6. In this Act; — 

The term Summary Jurisdiction Acts shall mean as follows : 
As to England, the Act of the session of the eleventh and twelfth 
years of the reign of Her present Majesty, chapter forty-three, 
intituled " An Act to facilitate the performance of the duties of 
Justices of the Peace out of Sessions within England and Wales 
with respect to Summary Convictions and Orders," and any 
Acts amending the same ; 
As to Scotland, " The Summary Procedure Act, 1864 ; " 
As to Ireland, within the police district of Dublin metropolis, the 
Acts regulating the powers and duties of justices of the peace 
for such district or of the police of such district, and elsewhere 
in Ireland, " The Petty Sessions (Ireland) Act, 1851," and any 
Act amending the same. 

7. The Acts mentioned in the schedule to this Act are hereby 
repealed to the extent in the third column of that schedule 
mentioned : 

Provided, that the repeal enacted in this Act shall not affect — 

(1) Anything duly done or suffered under any enactment hereby 

repealed; 

(2) Any right or privilege acquired or any liability incurred 

under any enactment hereby repealed ; 

(3) Any penalty, forfeiture, or other punishment incurred in 

respect of any offence against any enactment hereby 
repealed ; 

(4) The institution of any investigation or legal proceeding or 

any other remedy for ascertaining, enforcing, recovering, 
or imposing any such liability, penalty, forfeiture, or 
punishment as aforesaid. 
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Session and Chapter. 



6 Geo. 4, c. 129 . 



22 Vict. c. 34 . 



24 & 25 Vict. o. 100 



Title. 



An Act to repeal the 
Laws relating to the 
Combination of 
Workmen, and to 
make other provisions 
in lieu thereof. 

An Act to amend and 
explain an Act of the 
sixth year of the 
reign of King George 
the Fourth to repeal 
the Laws relating to 
the Combination of 
Workmen, and to 
make other provisions 
in lieu thereof. 

An Act to consolidate 
and amend the 
Statute Law of Eng- 
land and Ireland re- 
lating to Offences 
against the Person. 



Extent of Repeal. 



The whole Act. 



The whole Act. 



Section forty-one. 



L.T.U. 
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Provident 
funds of trade 
unions to be 
exempt from 
income tax. 
34 & 35 Vict. 
c. 31. 

39 & 40 Vict. 
c. 22. 



Mode of 
claiming 
exemption. 

Definition of 

"provident 

benefits." 



Short title. 



TKADE UNION (PKOVIDENT FUNDS) ACT, 1893. 
56 & 57 Vict. c. 2. 

An Act to exempt from Income Tax the Invested. Funds of Trad© 
Unions applied in payment of Provident Benefits. 

[28th March, 1893.] 

Be it enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : — 

1. A trade union duly registered under the Trade Union Acts, 
1871 and 1876, shall be entitled to exemption from income tax 
chargeable under Schedules A., C, and D. of any Acts for granting 
duties of income tax in respect of the interest and dividends of 
the trade union applicable and applied solely for the purpose of 
provident benefits. 

Provided always that the exemption shall not extend to any trade 
union by the rules of which the amount assured to any member, 
or person nominated by or claiming under him shall exceed the 
total sum of two hundred pounds, or the amount of any annuity 
granted to any member, or person nominated by him, shall exceed 
the sum of thirty pounds per annum. 

2. The exemption shall be claimed and allowed in the same 
manner as is prescribed by law in the case of income applicable and 
applied to charitable purposes. 

3. In this Act the expression "provident benefits" means and 
includes any payment made to a member during sickness or 
incapacity from personal injury, or while out of work ; or to an 
aged member by way of superannuation, or to a member who has 
met with an accident or has lost his tools by fire or theft, or a pay- 
ment in discharge or aid of funeral expenses on the death of a 
member or the wife of a member, or as provision for the children 
of the deceased member, where the payment in respect whereof 
exemption is claimed is a payment expressly authorised by the 
registered rules of the trade union claiming the exemption. 

4. This Act may be cited as the Trade Union (Provident Funds) 
Act, 1893. 
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CONCILIATION ACT, 1896. 
59 & 60 Vict. o. 30. 

An Act to make better Provision for the Prevention and Settlement 
of Trade Disputes. [7th August, 1896.] 

Be it enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : — 

1. — (1) Any board established either before or after the passing 
of this Act, which is constituted for the purpose of settling disputes 
between employers and workmen by conciliation or arbitration, or 
any association or body authorised by an agreement in writing 
made between employers and workmen to deal with such disputes 
(in this Act referred to as a conciliation board), may apply to the 
Board of Trade for registration under this Act. 

(2) The application must be accompanied by copies of the 
constitution, byelaws, and regulations of the conciliation board, 
with such other information as the Board of Trade may reasonably 
require. 

(3) The Board of Trade shall keep a register of conciliation 
boards, and enter therein with respect to each registered board its 
name and principal office, and such other particulars as the Board 
of Trade may think expedient, and any registered conciliation 
board shall be entitled to have its name removed from the register 
on sending to the Board of Trade a written application to that 
effect. 

(4) Every registered conciliation board shall furnish such 
returns, reports of its proceedings, and other documents as the 
Board of Trade may reasonably require. 

(5) The Board of Trade may, on being satisfied that a registered 
conciliation board has ceased to exist or to act, remove its name from 
the register. 

(6) Subject to any agreement to the contrary, proceedings for 
conciliation before a registered conciliation board shall be conducted 
in accordance with the regulations of the board in that behalf. 

2. — (1) Where a difference exists or is apprehended between an 
employer, or any class of employers, and workmen, or between 
different classes of workmen, the Board of Trade may, if they think 
fit, exercise all or any of the following powers, namely, — 

(a) inquire into the causes and circumstances of the difference ; 

T 2 
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Exclusion of 
52 & 53 Vict. 
c. 49. 



Power of 
Board of 

Trade to aid 
in establishing 
conciliation 
boards. 



Report to 

Parliament. 

Expenses. 

Repeal 

5 Geo. IV. 

c. 96, 

30 & 31 Vict. 

c. 105, 

35 & 36 Vict. 

c. 46. 

Short title. 



(b) take such, steps as to the Board may seem expedient lor the 

purpose of enabling the parties to the difference to meet 
together, by themselves or their representatives, under the 
presidency of a chairman mutually agreed upon or nominated 
by the Board of Trade or by some other person or body, 
with a view to the amicable settlement of the difference ; 

(c) on the application of employers or workmen interested, and 

after taking into consideration the existence and adequacy 
of means available for conciliation in the district or trade 
and the circumstances of the case, appoint a, person or 
persons to act as conciliator or as a board of conciliation ; 

(d) on the application of both parties to the difference, appoint 

an arbitrator. 

(2) If any person is so appointed to act as conciliator, he shall 
inquire into the causes and circumstances of the difference by 
communication with the parties, and otherwise shall endeavour to 
bring about » settlement of the difference, and shall report his 
proceedings to the Board of Trade. 

(3) If a settlement of the difference is effected either by concilia- 
tion or arbitration, a memorandum of the terms thereof shall be 
drawn up and signed by the parties or their representatives, and 
a copy thereof shall be delivered to and kept by the Board of 
Trade. 

3. The Arbitration Act, 1889, shall not apply to the settlement 
by arbitration of any difference or dispute to which this Act applies, 
but any such arbitration proceedings shall be conducted in accord- 
ance with such of the provisions of the said Act, or such of the 
regulations of any conciliation board, or under such other rules or 
regulations, as may be mutually agreed upon by the parties to the 
difference or dispute. 

4. If it appears to the Board of Trade that in any district or 
trade adequate means do not exist for having disputes submitted to 
a conciliation board for the district or trade, they may appoint any 
person or persons to inquire into the conditions of the district or 
trade, and to confer with employers and employed, and, if the Board 
of Trade think fit, with any local authority or body, as to the 
expediency of establishing a conciliation board for the district or 
trade. 

5. The Board of Trade shall from time to time present to 
Parliament a report of their proceedings under this Act. 

6. The expenses incurred by the Board of Trade in the execution 
of this Act shall be defrayed out of moneys provided by Parliament. 

7. The Masters and Workmen Arbitration Act, 1824, and the 
Councils of Conciliation Act, 1867, and the Arbitration (Masters 
and Workmen) Act, 1872, are hereby repealed. 

8. This Act may be cited as the Conciliation Act, 1896. 
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EEGULATIONS, 1876. 

TRADE UNION ACTS, 1871 and 1876. 

In pursuance of the powers vested in me by the above-mentioned 
statutes, I, the Eight Honourable Richard Assheton Cross, one of 
Her Majesty's Principal Secretaries of State, hereby revoke the 
Regulations made by the Right Honourable H. A. Bruce on the 
8th December, 1871, and the Right Honourable R. Lowe on the 
18th August, 1873, and make the following Regulations in lieu 
thereof : 

(1) In the following Regulations and Forms the terms "Chief 
Registrar" and "Assistant Registrar" mean respectively the Chief 
Registrar and Assistant Registrar of Friendly Societies, and the 
term "Central Office" means the central office established under 
the Friendly Societies Act, 1875. 

(2) The Registrar shall not register a Trade Union under a, 
name identical with that of any other existing Trade Union known 
to him, whether registered or not registered, or so nearly resembling 
such name as to be likely to deceive the members or the public. 

(3) Upon an application for the registration of a Trade Union 
which is already in operation, the Registrar, if he has reason to 
believe that the applicants have not been duly authorised by such 
Trade Union to make the same, may, for the purpose of ascertain- 
ing the fact, require from the applicants such evidence as may seem 
to him necessary. 

(4) Application for registry of a Trade Union shall be made in 
Form A. subjoined to these Regulations, and shall be accompanied 
by two printed copies of the Rules marked and signed, as mentioned 
in the said Form. 

(5) The certificate of registry of a Trade Union shall be in Form B. 
subjoined to these Regulations. 

(6) An alteration of the rules of a Trade Union may be either — 
(a) A partial alteration, consisting of the addition of a new rule 

or part of a rule or rules to the existing rules, or of the 
substitution of a new rule or part of a rule or rules for any 
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of the existing rules, or of a rescission of any of tie exist- 
ing rules or any part thereof without any substitution, or 
of more than one or all of those modes ; or, 
(b) A complete alteration consisting of the substitution of an 
entire set of rules for the existing set of rules. 

(7) An application for the registration of a partial alteration of 
rules must be made by seven members of the Trade Union, and 
must be made in the Form 0. annexed hereto, and must be 
accompanied by a statutory declaration in Form D. hereto annexed, 
and by a printed copy of the existing rules, and by the following 
documents : — 

(a) If the partial alteration consists of the addition or substitu- 

tion of a new rule or part of a rule or rules, two copies of 
such rule or part of a rule or rules, each copy being marked 
O. and signed by each of the applicants. 

(b) If the partial alteration consists of the rescission of any of 

the rules without any substitution, two copies of the 

resolution for such rescissions, each copy being marked O. 

and signed by each of the applicants. 

The Eegistrar, before registering the partial alteration of rules, 

shall ascertain that the rules of the Trade Union, if altered in 

accordance with the proposed partial alteration, will provide for all 

the matters required by the above-mentioned Acts to be provided 

for by the rules of a registered Trade Union. 

(8) The certificate of registry of a partial alteration shall be in 
Form E. annexed hereto, and shall be delivered to the applicants 
attached to one of the copies of the new rule or rules, or, when the 
alteration consists of rescission merely, attached to the old set of 
rules, 

(9) An application for the registration of a complete alteration 
of rules shall be made by seven members of the Trade Union, and 
shall be in Form F. annexed hereto, and must be accompanied by 
a statutory declaration in Form D. annexed hereto, and by a 
printed copy of the existing rules and by two printed copies of the 
new rules, each copy being marked P. and signed by each of the 
applicants; and the Eegistrar, before registering the new set of 
rules, shall ascertain that it provides for all matters which, by the 
above-mentioned Acts, are to be provided for by the rules of a 
registered Trade Union. 

(10) The certificate of registry of a complete alteration of rules 
shall be in Form G. annexed hereto, and shall be delivered to the 
applicants attached to one of the copies of the new set of rules. 

Recording of Mules already registered. 

(11) An application to record in one country rules or amend- 
ments of rules registered in another shall be made by the secretary 
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or other officer of the Trade Union in Form H. or I. hereto 
annexed, and shall be accompanied by a copy of such rules or 
amendments duly authenticated. 

Withdrawal or cancelling of Certificate of Registration. 

(12) Every request by a Trade Union for withdrawal or cancelling 
of its certificate of registration shall be sent to the Chief Registrar 
or Assistant Registrar for Scotland or for Ireland, as the case may 
require, in Form J. annexed hereto. 

(13) Notice before withdrawal or cancelling of certificate, where 
required, shall be in Form K. annexed hereto. 

(14) The withdrawal or cancelling of certificate shall be in Form L. 
annexed hereto. 

Registered Office. 

(15) Notice of the situation of the registered office of a Trade 
Union, and of any change therein, shall be given to the Registrar 
in Form M. annexed hereto. 



Change of Name. 

(16) The application for approval, and notice of change of name 
of a Trade Union shall be in Form N. annexed hereto, and shall be 
sent in duplicate, accompanied by a statutory declaration in Form 0. 
annexed hereto, to the Chief Registrar, or in the case of Trade 
Unions registered and doing business exclusively in Scotland or 
Ireland, to the Assistant Registrar for Scotland or Ireland, as 
the case may require. The Chief or Assistant Registrar, before 
approving the change of name, shall ascertain that the new 
name is not identical with that of any existing Trade Union known 
to him, or so nearly resembling the same as to be calculated to 
deceive; and if the change of name be approved, the word 
" approved" shall be written at the foot or end of each copy of the 
application, and the same shall be signed by the Chief Registrar or 
by such Assistant Registrar, as the case may require, and shall be 
transmitted by him to the Central Office for registry. 

Transfer of Stock. 

(17) Every application to the Registrar to direct a transfer of 
stock shall follow, as near as may be, Form P. annexed hereto, and 
shall be accompanied by a statutory declaration in Form Q. annexed 
hereto, or as near thereto as the facts admit, and by the certificate 
of the stock in respect of which the application is made. 
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(18) Before making the application, the Trade Union shall 
submit to the Eegistrar for examination a draft copy, on foolscap 
paper, -written on one side only, of the proposed application and 
declaration. 

(19) The Eegistrar, before directing the transfer, may require 
further proof of any statement in the application. 

(20) The Eegistrar shall give a direction in Form E. annexed 
hereto, so framed in each case as to suit the particular circumstances, 
and shall register the same and deliver the same to the applicants 
endorsed with the word "registered," and duly authenticated. 



Dissolution. 

(21) When a Trade Union is dissolved, notice of the dissolution 
shall be given to the Central Office, or in the case of Trade Unions 
registered and doing business exclusively in Scotland or Ireland, 
to the Assistant Eegistrar for Scotland or Ireland, as the case may 
require, in duplicate in Form S. annexed hereto, and the Central 
Office or Assistant Eegistrar shall return one copy to the Trade Union, 
endorsed with the word "Eegistered," and duly authenticated. 

Amalgamation. 

(22) Where two or more Trade Unions become amalgamated 
together, notice shall be given to the Central Office in duplicate in 
Form T. annexed hereto, accompanied by statutory declarations 
from each such Trade Union in Form U. annexed hereto, and the 
Central Office shall return to the amalgamated Trade Union one 
copy of the notice, endorsed with the word "Eegistered," and 
duly authenticated. 

Nominations. 

(23) Every registered Trade Union shall keep a record or register 
of all nominations made by the members, and of all. revocations 
and variations of the same, and for the recording or registering of 
every such nomination, revocation, or variation the rules of the 
Trade Union may require the member nominating to pay a sum 
not exceeding threepence. 

Fees. 

(24) The following fees shall be payable under the Acts : — 

£ s. d. 

For the certificate of registry of a Trade Union .10 
For the certificate of registry of an alteration of 

rules 10 



£ 


S. 


a. 





10 





1 











2 


6 





10 






REGULATIONS UNDER TRADE UNION ACTS. 



For the certificate of registry of a change of name 

For a direction to transfer stock 

For registry of notice of a dissolution 

For registry of amalgamation .... 

For every document required to be authenticated 
by the Eegistrar, not chargeable with any 
other fee 2 6 

For every inspection on the same day of docu- 
ments (whether one or more), in the custody 
of the Eegistrar, relating to one and the same 
Trade Union 10 

For every copy or extract of any document in the 
custody of the Eegistrar, not exceeding 216 
words Is., and if exceeding that number 4d. 
per folio of 72 words, in addition to the fee for 
authentication. 
No fee is payable for the recording of rules or documents already 
registered in another country, or for the registry or recording of — 

The cancelling or withdrawal of certificate of registry. 

Any notice of change of office. 

Any document or copy of document supplied to a public 
department. 

Any document in respect of which a fee is already chargeable, 
under or by virtue of the Act and of any other statute. 

The Chief Eegistrar may also dispense with the fee for inspection 
of documents in cases where he may consider it for the public 
interest to do so. 



Authentication of Documents by Registrar. 

(25) Every document under the Trade Union Acts, 1871 and 
1876, bearing the seal of the Central Office, or the signature of the 
Chief Eegistrar or the Assistant Eegistrar for Scotland or Ireland, 
as the case may require, shall be deemed to be duly authenticated 
for the purposes of the said Acts and the regulations made 
thereunder. 

(Signed) Eich. Assheton Gross. 
Whitehall, 

1st November, 1876. 
For societies registered in Scotland the address "43, New 
Eegister House, Edinburgh," and in Ireland, " 9, Upper Ormond 
Quay, Dublin," will be substituted in the following forms for 
"28, Abingdon Street, Westminster." 
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Name of Trade 
Union. 



Name of Trade 
Union. ' 

Name of Trade 
Union 



* This will only 
be necessary in 
cases where the 
Trade Union has 
been in operation 
more than a year 
previous to the 
date of the appli- 
cation. 

+ Nameof Trade 
Union. 



Fonu A. — Keg. 4. 

Trade Union Acts, 1871 and 1876, 34 & 35 Vict. c. 31, and 39 & 40 
Vict. c. 22. 

Application for Registry of Trade Union. 

1. This application is made by the seven persons whose names 
are subscribed at the foot hereof. 

2. The name under which it is proposed that the Trade Union 
on behalf of which this application is made shall be registered is 

, as set forth in Rule No. 
To the best of our belief there is no other existing Trade Union, 
whether registered or not registered, the name of which is identical 
with the proposed name or so nearly resembles the same as to cause 
confusion. 

3. The place of meeting for the business of the , and the 
office to which all communications and notices may be addressed, 
is at , as set forth in Rule No. 

4. The was established on the day of 

5. The whole of the objects for which, the is established, 
and the purposes for which the funds thereof are applicable, are set 
forth in Rule No. 

6. The conditions under which members may become entitled to 
benefits assured are set forth in Rule No. 

7. The fines and forfeitures to be imposed on members are set 
forth in Rule No. 

8. The manner of making, altering, amending, and rescinding 
rules is set forth in Rule No. 

9. The provisions for the appointment and removal of a general 
committee of management, of trustee or trustees, treasurer, and 
">ther officers, is set forth in Rule No. 

10. The provision for the investment of funds and for the 
periodical audit of accounts is set forth in Rule 

11. The provision for the inspection of the books and names of 
the members by every person having an interest in the funds is set 
forth in Rule No. 

12. The provision for the manner of dissolving the Trade Union 
is set forth in Rule No. 

13. Accompanying this application are sent — 

1. Two printed copies, each marked A., of the Rules. 

2. A list, marked B., of the titles and names of the officers. 

3. A general statement, marked C* showing — 

(a) The assets and liabilities of thef at the date 
up to which the statement is made out. 

(b) The receipts and expenditure oft during the 
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year preceding the date! up to which the state- t This date will 
ment is made out, such expenditure being set Registrar, 
forth under separate heads corresponding to the 
several objects of the Trade Union. 
§ We have been duly authorized by the Trade Union to make § T 1 " 8 wil1 only 

this application on its behalf, such authorization consisting of . where the Trade 

/q:™_. q j\ i Union has been 

(feigned) 1. in 0perati01l be . 

2. fore the date of 

the .application. 
o. 

4. 
5. 
6. 

7. 

day of 19 . 

In paragraph 14 must be stated whether the authority to make 
this application was given by a "resolution of a general meeting 
of the Trade Union," or, if not, in what other way it was given. 

The two copies of rules must be signed by the seven members 
signing this application. 

The application should be dated, and forwarded to "The Begistrar 
of Friendly Societies, 28, Abingdon Street, Westminster, S.W." 



Foem B. — Eeg. 5. 

Trade Union Acts, 1871 and 1876. 

Certificate of Registry of Trade Union. 

It is hereby certified that the has been registered under the 

Trade Union Acts, 1871 and 1876, this day of 19 . 

[Seal of Central Office, or signature of Assistant 
Begistrar for Scotland or Ireland. 



Poem 0. — Beg. 7. 

Trade Union Acts, 1871 and 1876. 

Application for Registry of partial Alteration of Rules. 

Trade Union. Begister No. 

1. This application for the registry of a partial alteration of the 
rules of the Trade Union, is made by the seven persons whose 

names are subscribed at the foot hereof. 
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♦Here insert the 
date, or, if there 
was no such re- 
solution, state in 
■what rither way 
the authoriza- 
tion was given. 



t Here insert 
the date. 



With this application are sent— 

(a) A printed copy of the registered rules marked to show 

where and in what way they are altered : 

(b) Two printed [or written] copies of the alteration, each 

marked 0., signed by each of the applicants : 

(c) A statutory declaration of an officer of this Trade Union, 

that in making the alteration of rules now submitted for 

registry the rules of the Trade Union were duly 

complied with. 

2. We have been duly authorized by the Trade Union to 

make this application on its behalf, such authorization consisting 

of a resolution passed at a general meeting on the * day 

of 19 . 

(Signed) 1. 
2. 
3. 
4. 
5. 
6. 
7. 

t day of 19 . 

To the Registrar of Friendly Societies, 
Abingdon Street, Westminster. 



Pokm D.— Eeg. 7, 9. 

Trade Union Acts, 1871 and 1876. 

Declaration accompanying Alteration of Rules. 

Trade Union. Register No. 

I of , an officer of the above-named Trade Union, do 

solemnly and sincerely declare that in making the alteration of the 
rules of the Trade Union, the application for the registry of which 
is appended to this declaration, the rules of the said Trade Union 
have been duly complied with. 

And I make this solemn declaration, conscientiously believing 
the same to be true, and by virtue of the provisions of the Statutory 
Declarations Act, 1835. 

Taken and received before me, one of Hisx 
Majesty's justices of the peace for the 
county of , at , in the said 

county, this day of 19 . . 
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Form E. — Eeg. 8. 

Trade Union Acts, 1871 and 1876. 

Certificate of Registry of partial Alteration of Rules. 

Trade Union. Eegister No. 

It is hereby certified that the foregoing partial alteration has 
been registered under the above-mentioned Acts this day 

of 19 . 

[Seal of Central Office, or signature of Assistant 
Registrar for Scotland or Ireland.] 



Form F. — Beg. 9. 

Trade Union Acts, 1871 and 1876. 
Form of Application for Registry of complete Alteration of Rules. 

Trade Union. Eegister No. 

1. This application for the registry of a complete alteration of 
the registered rules of the Trade Union is made by the seven 
persons whose names are subscribed at the foot hereof. 

2. The complete alteration submitted for registry is the substi- 
tution of the set of rules, Wo printed copies of which (each copy 
marked P., and signed by the applicants) accompany this application, 
for the set of rules already registered. 

3. The name under which it is proposed that the Trade Union 
on behalf of which this application is made shall be registered 
is, as set forth in Eule No. 

To the best of our belief there is no other existing Trade Union, 
whether registered or not registered, the name of which is identical 
with the proposed name, or so nearly resembles the same as to 
cause confusion. 

4. The place of meeting for the business of the , and the 
office to which all communications and notices may be addressed, 
is at , as set forth in Eule No. 

5. The was established on the day of 

6. The whole of the objects for which the is established, 
and the purposes for which the funds thereof are applicable, are set 
forth in Eule No. 

7. The conditions under which members may become entitled to 
benefits assured are set forth in Eule No. 

8. The fines and forfeitures to be imposed on members are set 
forth in Eule No. 



Name of Trade 
Union. 



Name of Trade 
Union. 

Name of Trade 
Union 



286 



APPENDIX II. 



9. The manner of making, altering, amending, and rescinding 
rules is set forth in Rule No. 

10. The provision for the appointment and removal of a general 
committee of management, of trustee or trustees, treasurer, and 
other officers, is set forth in Rule No. 

11. The provision for the investment of funds and for the 
periodical audit of accounts is set forth in Rule No. 

12. The provision for the inspection of the books and names of 
the members by every person having an interest in the funds is set 
forth in Rule No. 

13. The provision for the manner of dissolving the Trade Union 
is set forth in Rule No. 

14. This application is accompanied by a statutory declaration 
of , an officer of the said Trade Union, to the effect that in 
making the alteration of rules now submitted for registry the rules 
of the Trade Union were duly complied with. 

15. We have been duly authorized by the Trade Union to 

make this application on its behalf, such authorization consisting 

• Hereinsertthe of a resolution passed at a general meeting held on the* day 

date, or, if there . 
■was no such re- 0I 

(Signed) 1. 
2. 
3. 
4. 
5. 
6. 

7. 

day of 19 . 

The Registrar of Friendly Societies, 
28, Abingdon Street, 
Westminster, S.W. 



solution, state in 
■what other way 
authorization 
"was given. 



Form G.— Reg. 10. 

Trade Union Acts, 1871 and 1876. 

Certificate of Registry of complete Alteration of Rules. 

Trade Union. Register No. 

It is hereby certified that the set of rules, copy whereof is 
appended hereto, has been registered under the above-mentioned 
Acts in substitution for the set of rules already registered for the 
Trade Unions this day of 19 . 

[Seal of Central Office or signature of Assistant 
Registrar for Sootland or Ireland.] 
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Form H.— Reg. 11. 

Trade Union Acts, 1871 and 1876. 

Application to record Rules registered in another Country. 

Trade Union. Registered No. . [Add England, 

Scotland, or Ireland as the case may he."] 

To the Registrar of Friendly Societies. 
Application to record the rules of the Trade Union is made 

by the secretary of the same. 

1. The Trade Union carries [or intends to carry] on business in 
[Scotland, Ireland, or England, as the case may be] as well as in 
England, Scotland, or Ireland, where the same is registered. 

2. With this application are sent two printed [or written] copies 
of the rules of the Trade Union, one of such copies being under 
the seal of the Central Office [or under the signature of the 
Assistant Registrar for Scotland or Ireland]. 

(Signed) 

Secretary. 
Registered Office 

Date day of 



Form I. — Reg. 11. 

Trade Union Acts, 1871 and 1876. 

Application to record Amendments of Rules already recorded. 

Trade Union. 

Register No. . [Add England, Scotland, or Ireland, as the 

case may be.] 

Recorded in [Scotland, Ireland, or England, as the case 

may be] No. 

To the Registrar of Friendly Societies. 
Application to record an amendment of the rules of the 
Trade Union is made by the secretary of the same. 

1. The Trade Union carries on business in [Scotland, Ireland, or 
England, as the , case may be] as well as in [England, Scotland, or 
Ireland] where the same is registered. 

2. The rules of the Trade Union have been already recorded in 
[Scotland, Ireland, or England, as the case may be]. 

3. With this application are sent two printed [or written] copies 
of an amendment of such rules lately registered, one of such copies 
being under the seal of the Central Office [or under the signature 
of the Assistant Registrar for Scotland or Ireland]. 

(Signed) 

Secretary. 
Registered Office 

Date day of 
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Form J.— Eeg. 12. 

Trade Union Acts, 1871 and 1876. 

Bequest to withdraw or cancel Certificate of Registry. 

Trade Union. 
Eegister No. . [If the Trade Union is registered in Scotland 

or Ireland, add Scotland or Ireland, as the case may be]. 

To tie Chief Eegistrar [or in the case of a Trade Union registered 
and doing business in Scotland or Ireland exclusively, to the Assistant 
Eegistrar for Scotland or Ireland, as the case may be~\. 

1. The above-mentioned Trade Union desires that its certificate 

of registry under the Trade Union Acts may be withdrawn [or 

cancelled] on the following ground, viz. [state reason for desiring 

withdrawal or cancelling of certificate of registry] and at a general 

* if not at a meeting* duly held on the day of 19 , it was resolved 

SrrlSft as follows:- 

manner the re- "That the trustees be authorized to request the Chief (or 
determined Assistant) Eegistrar to withdraw [or cancel] the certificate of 



upon. 



registry of this Trade Union." 

2. This request is made by the trustees accordingly. 



Trustees. 



Eegistered Office 
Date 19 



Form K.— Eeg. 13. 

Trade Union Acts, 1871 and 1876. 

Notice before withdrawal or cancelling of Certificate of Registry. 

Trade Union. 
Eegister No. . [If the Trade Union is registered in Scotland 

or Ireland, add Scotland or Ireland, as the case may be. ] 

Notice is hereby given to the above-mentioned Trade Union that 

it is the intention of the Chief Eegistrar [or Assistant Eegistrar for 

* This will be Scotland or Ireland, as the case may be"] to proceed on the* 

monthliftertte da y of 19 > to cancel l° r to withdraw] the Eegistry of the 

■dateofthenotice. Trade Union, unless cause be shown to the contrary in the 

meantime. 

The ground of such proposed cancelling [or withdrawal] is that 
the certificate of registry has been obtained by fraud [or mistake], 
or that the registry of the Trade Union has become void under s. 6 
of the Trade Union Act, 1871, or that the Trade Union has wilfully 
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and after notice from me violated the provisions of the above- 
mentioned Acts or has ceased to exist. [The facta should be briefly 
specified where practicable.'] 

(Signature) 

Chief Registrar [or Assistant Registrar 
for Scotland or Ireland]. 
Date 19 



Poem L.— Reg. 14. 

Trade Union Acts, 1871 and 1876. 

Withdrawal or Cancelling of Certificate of Registry. 

Trade Union. 
Register No. . [If the Trade Union is registered in Scotland 

or Ireland, add Scotland or Ireland, as the case may be.~\ 

The certificate of registry of the above-mentioned Trade Union 
is hereby withdrawn or cancelled at its request [or as the case may 
be. The Registrar may, if he thinks fit, add a statement as in 
Form K. of the ground of the cancelling']. 
(Signed) 

Chief Registrar [or Assistant Registrar 
for Scotland or Ireland]. 
Date 



Form M. — Reg. 15. 

Trade Union Acts, 1871 and 1876. 

Notice of Change of Registered Office. 

Trade Union. 
Register No. . [If the Trade Union is registered in Scotland 

or Ireland, add Scotland or Ireland, as the case may be."] 
To the Registrar of Friendly Societies. 
Notice is hereby given that the Registered Office of the above- 
mentioned Trade Union is removed from in the Parish of 
, and is now situated at in the Parish of in the 
county of 

Dated this day of 19 . 

| Trustees. 

Note. — Until this notice has been given, the Trade Union will 
not have complied with the provisions of the Act. 

Received this day of notice of removal of the detached by the 

Registered Office of the , Register No. , to in the g^rtice ^re- 

county of . gistered, and re- 

[Seal of Central Office, or signature of a Registrar.] iJade Union. e 

L.T.U. U 
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Form N.— Reg. 16. 

Trade Union Acts, 1871 and 1876. 

Application for Approval, and Notice of Change of Name. 

Name already registered 

Registered No. . [If the Trade Union is registered in 

Scotland or Ireland, add Scotland or Ireland, as the case may be.] 

To the Chief Registrar [or Assistant Registrar for Ireland or 
Scotland, as the case may be'] and Central Office. 

Application for approval of a change of name of the above- 
mentioned Trade Union is made by the three persons whose names 
are subscribed at the foot hereof. 

The following is a copy of a resolution passed by the consent of 
two thirds of the total number of members of the Trade Union : — 
[The resolution to he copied at length.] 

And notice of the said change is hereby given to the Central 
Office for registry there. 

Secretary. 1 



Registered Office 
Date 19 



Members. 



Form O— Reg. 16. 
Trade Union Acts, 1871 and 1876. 

Declaration to accompany Application for Approval of Change 
of Name. 

County of to wit. 

Name of Trade Union 

Register No. . [If the Trade Union is registered in Scotland 

or Ireland, add Scotland or Ireland, as the case may be.] 

I, of , the secretary of the above-named Trade Union, 

do solemnly and sincerely declare that in making the change of 
name, notice of which is appended to this declaration, the provisions 
of the 39 & 40 Vict. c. 22, in respect of change of name, have been 
complied with. 

And I make this solemn declaration, conscientiously believing 
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the same to be true, and by virtue of the provisions of the Statutory 

Declarations Act, 1835. 

Taken and received before me, one of His\ 

Majesty's justices of the peace for the 

said county of , at , in the 

said county, this day of 19 ,. 



Poem P.— Reg. 17. 



Trade Union Acts, 1871 and 1876. 

Application for Direction to transfer Stoch. 

Trade Union. Register No. 

Application for a direction to transfer stock is made by the four 

persons whose names are subscribed at the foot hereof, being the 

secretary and three members of the above-mentioned Trade Union. 

1. The Trade Union on the day of , duly appointed 

, of in the county of [here name and describe all 

the trustees then appointed'] to be trustees. 

2. On the day of the sum of was invested in 
the purchase of Stock transferable at the Bank of England 
[or Ireland] in the names of the said trustees, and the same is still 
standing in their names, as follows [state exactly in what names the 
Stock stands] : — 

3. The said is absent from Great Britain [or Ireland] [or 
became bankrupt on the day of , or filed a petition 
(or executed a deed) for liquidation of his affairs by assignment or 
arrangement, or for composition with his creditors, on the 

day of , or has become a lunatic, or died on the day of 

, or has not been heard of for years, and it is not 

known whether he is living or dead], 

4. On the day of the Trade Union duly removed the 
said from his office of trustee, and appointed [give full 
name and description] in his place. 

5. Since such removal application has been made in writing to 
the said [removed trustee] to join in the transfer of the said Stock 
into the names of the said [here give the names of the other trustees, 
and of the new trustee appointed in the place of the one removed] as 
trustees for the said Trade Union, but he has refused to comply 
[or has not complied] with such application. [This paragraph may 
lie omitted, or varied, as the facts require.] 

6. This application to the Registrar is made pursuant to 39 & 40 

U 2 



Tlrisformapplies 
(with the neces- 
sary modifica- 
tions)toabranch 
of a Trade Union. 



[This clause will 
not be necessary 
where the appli- 
cation is in con- 
sequence of the 
mere removal of 
a trustee.] 
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Vict. c. 22, s. 4, that he may direct the said Stock to be transferred 
into the names of the said as trustees for the Trade Union 

by • [This blank should befitted by the names of the surviving 

or continuing trustees {if any), and if they be willing and able to make 
the transfer; hut if there be no such trustee, or if amy such trustee 
refuse or be unable to make the transfer, then by the words the 
Accountant General, or Deputy, or Assistant A ccountant General 
of the said Bank; and a full statement of the facts and of the grounds 
of such refusal or inability should be made.] 

Secretary. 

Member. 

Member. 

Member. 
Eegistered Office 

Date day of 19 . 

To the Registrar. 



Form Q,.— Beg. 17. 

This form applies Trade Union Acts, 1871 and 1876. 

(with the neces- 

t ?ry \to m if 180 h ^ >ec ^ ara ^ on verifying Statements in an Application for Direction to 

of a Trade Union. transfer Stock. 

County of to wit. 

Trade Union. Register No. 

I , of , in the county of , do solemnly and 

sincerely declare that I am the secretary of the above-mentioned 
Trade Union. 

That and , whose names are subscribed at the foot of 

the application hereto annexed, are members of the said Trade 
Union. 

That on the day of 19 , and therein 

mentioned, were appointed trustees of the said Trade Union. 

That on the day of 19, the sum of was invested 

in the purchase of Stock, transferable at the Bank of Englana 

[or Ireland] in the names of the said trustees, and the declarant 
believes that it is still standing in their names, as follows [state as 
in Form P] : — 

That the said is absent from Great Britain [or Ireland] [or 

became bankrupt, &c, as in Form P]. 

That on the day of 19 , the said was removed 

from his office of trustee, and was appointed in his place. 

That since such removal application has been made in writing to 



REGULATIONS UNDER TRADE UNION ACTS. 



293 



the said to join in the transfer of the said Stock into the 

names of the said as trustees for the said Trade Union, but 

he has refused to comply [or has not complied] with such applica- 
tion. [This paragraph may be omitted or varied as the facts require.'] 

And I make this solemn declaration, conscientiously believing 
the same to be true, and by virtue of the provisions of the Statutory 
Declaration Act, 1835. 
Taken and received before me, one of His\ 

Majesty's justices of the peace for the 

said county of at , in the said ' 

county, this day of 19 . 



Poem E.— Eeg. 20. 
Trade Union Acts, 1871 and 1876. 
Direction by the Registrar to transfer Stock, 
Whereas it has been made to appear to the Registrar that 
Stock, transferable at the Bank of England [or Ireland] is now 
standing in the names of and , as trustees of 

Trade Union registered under the above-mentioned Acts. 

And that the said is absent from Great Britain [or Ireland, 

or became bankrupt, &c, as in Form P]., 

And that has been appointed trustee of the said Trade 

Union in place of the said 

* (a) The Eegistrar under the said Acts hereby directs, pursuant 
to section 4 of the 39 & 40 Vict. c. 22, that the said sum of so 

standing in the books of the Governor and Company of the Bank 
of England [or Ireland] in the names of the said be trans- 

ferred in the said books by the said into the names of the 

said 

(b) And that there is no surviving or continuing trustee of the 
said Trade Union, or that the surviving or continuing trustee or 
trustees refuse or are unable to transfer the said Stock. 

The Eegistrar under the said Acts hereby directs, pursuant to 
section 4 of the 39 & 40 Vict. c. 22, that the said sum of , so 

standing in the books of the Governor and Company of the Bank 
of England [or Ireland] be transferred in the said books by the 
Accountant General, or Deputy or Assistant Accountant General, 
of the said Bank into the names of the said 
Address 

Date 19 . 

[Seal of Central Office, and signature of Chief 
Registrar or Assistant Eegistrar for England, 
or signature of Assistant Eegistrar for Scot- 
land or Ireland.] 



This form ap- 
plies, with the 
necessary modi- 
fications, to a 
branch of a 
Trade Union. 



*The paragraphs 
marked (a) or(b) 
will be used as 
the case requires. 
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Form S.— Reg. 21. 

Trade Union Acts, 1871 and 1876. 

Notice of Dissolution. 



Trade Union. Register 


No. 


To the Central Office, 28, Abingdon Street, 




Westminster [or 




To the Assistant Registrar for Scotland or 




for Ireland, as the case may require]. 




Notice is hereby given that the above-mentioned Trade Union 


■was dissolved in pursuance of the rules thereof on 


the day- 


of 




1. 


Secretary. 


2. 


Member. 


3. 


Member. 


4. 


Member. 


5. 


Member. 


6. 


Member. 


7. 


Member. 


8. 


Member. 


Name and address to 






which registered copy- 






is to be returned. 






Date 19 . 




Form T.— Reg. 22. 




Trade Union Acts, 1871 and 1876. 




Notice of Amalgamation of Trade Unions. 


(A) Trade Union. Register No. 




(B) Trade Union. 


Register No. 





[and so on if more than two."] 

To the Central Office, 28, Abingdon Street, 
Westminster. 

Notice is hereby given, that by the consent of two-thirds of the 
whole number of members of each or every of the above-mentioned 
Trade Unions they have resolved to become amalgamated together 
as one Trade Union. 

And that the following are the terms of the said amalgamation 
[state the terms'] : — 

And that it is intended that the Trade Union shall henceforth be 
called the 

Accompanying this notice is a copy of the Rules intended to be 
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henceforth, adopted by the amalgamated Trade Union [which are 
the Eules of the Trade Union]. 

[To be signed by seven Members and the 
Secretary of each Trade Union.] 
Name and address to\ 
which registered copy \ 
is to be sent. 

Date 19 . 



Fokm U.— Eeg. 22. 

Trade Union Acts, 1871 and 1876. 

Trade Union. Register No. 

I , of , the secretary of the above-mentioned Trade 

Union, do solemnly and sincerely declare that in the amalgamation 
of the said Trade Union with the , notice of which is appended 

to this declaration, the provisions of the Trade Union Act Amend- 
ment Act, 1876, in respect of amalgamations, have been duly 
complied with. 

And I make this solemn declaration, conscientiously believing the 
same to be true, and by virtue of the provisions of the Statutory 
Declarations Act, 1835. 
Taken and received before me, one of His\ 

Majesty's justice^ of the peace for the I 

said county of , at , in the 1 

said county, this day of 19 J 
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REGULATIONS, 1890. 

Regulations as to the Registration of Trade Unions made by the 
Secretary of State and the Secretary for Scotland {Trade Union 
Acts, 1871 and 1876; Secretary for Scotland Act, 1887). 

In pursuance of the powers vested in us by the above- 
mentioned statutes, we, the Eight Honourable Henry Matthews, 
one of Her Majesty's Principal Secretaries of State, so far as the 
aforesaid powers relate to England or Ireland, and the most Noble 
Schomberg Henry, Marquess of Lothian, Knight of the Thistle, 
Her Majesty's Secretary for Scotland, so far as the aforesaid powers 
relate to Scotland — 

Do make the following additional regulations : — 
15a. The removal of the registered office of a Trade Union from 
one country, within the meaning of section 6 of the Trade Union 
Act Amendment Act, 1876, to another, shall not render it necessary 
to re-register the Trade Union in the country in which its new 
registered office is situate. 

156. All matters requiring registry shall be registered in, and 
returns and notices sent to the Registrar of the country in which the 
registered office of a Trade Union is for the time being situate ; 
copies of matters requiring registry being forwarded for recording 
to the Registrar of each of the other countries in which it is carrying 
or intending to carry on business. 

(Signed) Henry Matthews, 
One of Her Majesty's Principal Secretaries of State. 
Whitehall, 

29th April, 1890. 

(Signed) Lothian, 

Her Majesty's Secretary for Scotland. 
Office of the Secretary for Scotland, 
Whitehall, 8th May, 1890. 
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ABSTRACT EIGHT. See Eight 

ACCOUNT, treasurers bound to render, 207 

ACTIO PER QUOD SERVITIUM AMISIT, 70 

ACTION, right of, on two subsisting grounds, 70 

AGENTS, 

withdrawal of in Mogul Case, 78, 99, 100 

of trade union, liability for acts of. See Servants 

ALLEN v. FLOOD, 
facts in, 7, 8 
ground of judgment of majority in, 6, 7 

AMALGAMATION of trade unions, 
effect of, 186, 232 
notice of, 280 

form of, 294, 295 
statutory declaration concerning, 280 

form of, 295 
registration of, 233 

ANIMUS VICINO NOCENDI, Lord Bowen's views on, 4 n. 

ANNUAL EBTUENS, of trade union, 
to be sent to registrar, 217 

" ANY ACT," 

meaning of in s. 7 of Conspiracy Act, 248 

" ANY OTHEE PEESON," 

meaning of, in s. 7 of Conspiracy Act, 248, 252, 253 

APPEAL 

to quarter sessions, 219, 230, 257, 258, 271 
in Scotland, 221, 266, 267, 271, 272 

APPEENTICES, 

neglect by master to provide for, 246, 247 
to sea service. See Sea Service 

AEBITRATION. See Conciliation 

ASSIGNMENT, 

of claim against trade union, 190, 191, 242 
of policy of assurance, 195, 242 

ASSUMPSIT, claim in nature of, 
by member of trade union, 182 n. 
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AUTHENTICATION, of documents by registrar, 281 

AVERSION, 

to principles of Allen v. Flood, 24 n. 

BADGERING, 

former offence of, 165 

BESETTING. See Watching or Besetting 

BLACK LISTS, 

on what grounds may be illegal, 162 — 164 

BOARD OP TRADE, 

powers of as to arbitration. See Conciliation 

" BOUND " TO PAY, meaning of in preamble to Act of 1883.. 231 

BOWEN, LORD, views of, 

on molestation in trade, 2 et seq. 
part played by motive, 3 et seq. 
doubtful accuracy of, 5 

BOYCOTTING, financial, 

lawful if for a lawful object, 26, 96 

BRANCH, of a trade union, 
cannot be registered, 199 

BREACH OP THE PEACE, 

law relating to, not affected by Conspiracy Act, 244 
threat to do act involving, 71 

CALLING OUT WORKMEN, 
right of, 75—77, 121 n,, 148 
decision of Lyons v. Wilkins, as to, 118, 150 et seq. 

considered, 117—121, 148, 161 

CENTRAL OPPICE, 

meaning of, in regulations, 277 

CERTIFICATE OP REGISTRATION, 
form of, 283 

is evidence of compliance with Act, 212 
request to withdraw, 228, 279 

form of, 288 
withdrawal or cancellation of, 
grounds for, 228, 279, 288, 289 
effect of, 229 
form of, 289 
notice of intended, 228, 279 

form of, 288, 289 

CHANGE OP NAME. See Name 

CHARITABLE FUNDS, 

of a trade union. See Funds 

CLERICAL ERRORS, 

in Allen v. Flood, 21, 22 n., 69 

COERCION, 

uses of term, 44 

dicta concerning, 44, 45, 52 et seq., 135 et seq. 
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COMBINATION LAWS, 123 
effect of repeal of, 124 
declaratory of common law, 119 

COMBINATION, 

injurious, theory of, 83 et seq. 

illustrations of, 87 et seq. 

excuses for, 85 et seq. 

governing principles regarding, 93 et seq. 

criminal and civil liability for, in pari casu, 111, 114 

except on question of 

damage, ib. 
effect of statutes upon, 
86, 87, 119, 244 
materiality of motive in, 30 — 38, 83 
to fetter trade, 123 

to injure in trade, 84 et seq., 112 et seq. 
to insult and annoy, 35 
to interfere with rights of property, 85 n. 
involving excessive public inconvenience, 167, 168 
And see Conspibacy 

COMPETITION, in trado or labour, 
object of, 30 et seq. 

excuse for injurious combination, 15, 93 
matter of legal presumption, 83 
presumption of, how rebuttable, 30 et seq., 80 et seq. 
limits of, 30 et seq. 

as against persons not direct rivals, 100 
as affecting law of disparagement of goods, 163 
principles of, assimilated, 120, 121 

COMPLAINT, 

to court of summary jurisdiction, 211 

CONCILIATION, 

of trade disputes, 275 — 276 

boards, registration and powers of, 275 

powers of Board of Trade as to, 275, 276 

CONSPIRACY, 

as a cause of action, 82 

older views as to, 116 n. 

conflict of view concerning, 19, 60 et seq., 110 et seq. 

distinguished from joint wrong, 83 «., 84 n. 

pleading in, 88, 89 n. 

to commit breach of penal statute, 130, 244 

to commit offences summarily punishable, 

punishment of, 244, 245 
as matter of aggravation, 84 n. 
criminal, in trade disputes, 244 
And see Combination 

CONTEACT, 

lawful inducement not to enter into, 12, 50 n. 

unlawful inducement not to enter into, 12, 16, 50 n. 

inducement to break existing, 22 n., 50 n. 

trade union, how far enforceable, 171 — 190 

breach of, 

affecting gas or water, an offence, 245 

involving injury to persons or property, an offence, 246 



300 INDEX. 

CORNERS, legality of, 167 

GRIME, definition of in Conspiracy Act, 244 

DAMAGE, 

suffered by a third person, remoteness of, 16, 17 n. 
in action for conspiracy, 

necessary to be proved, 116 «. 

must be contemplated by agreement, 84 to. 

DECLARATION of title, claim for by member of union, 183 

DEFINITION, 

in repealed Criminal Law Amendment Act, 1871, 

of Summary Jurisdiction Acts, 272 
in Trade Union Acts, 

of misdemeanour in Scotland, 222 

of Summary Jurisdiction Acts, 221 

of trade union, 222, 235 
in Provident Nominations Act, 

of directors, 237 

of society, ib. 
in Conspiracy and Protection of Property Act, 

of municipal authority, 260 

of public company, ib. 

of word " maliciously," 260, 261 

of Summary Jurisdiction Act, 258, 259 

of court of summary jurisdiction, 259 

of municipal authority, etc. , 
in Scotland, 265, 266 
in Ireland, 267 
in Trade Union (Provident Funds) Act, 

of provident benefits, 274 

DESIGN. See Purpose 

DISPARAGEMENT of traders' goods by false statements, 43 n., 50 n. 
163 

DISPUTE 

between employers and workmen, 

for purposes of s. 3 of Conspiracy Act, 120, 146 
settlement of. See Conciliation 

DISSOLUTION of trade union, 
rules must provide for, 224, 233 
effect of omission to provide for, 233 
distribution of funds on, 234 
notice of, to be given, 233, 280 
to be registered, ib. 
form of, 294 

EMBEZZLEMENT 

by officers of trade union, 208, 209 

EMPLOYERS AND WORKMEN, 
dispute between, 146 
position of, 

with reference to lock-outs, 147. And see Lock-outs 

with reference to strikes. See Steike 
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ENFORCEMENT 

of trade union rules. See Contract 

ENGROSSING, former offence of, 160 

EQUITABLE EXECUTION 

against a trade union, effect of, 206 

EQOITABLE TITLE, 

vested in trustees of union, 200 

EVIDENCE 

of husband of wife, 257 

PACTS 

in Allen v. Flood, 7 
in Quinn v. Leathern, 8 
in Mogul Case, 10 n. 

PEES i 

payable under Trade Union Acts, 280, 281 

FOLLOWING 

persistently, 247, 251 

in a disorderly manner, ib. 

FOREIGN INVESTMENTS. See Investments 

FORESTALLING THE MARKET, former offence of, 166 

FREEDOM. See Libebty 

FRIENDLY SOCIETY, 

trade union not a, 190 et seq. 

except as regards insurance of children, ib., 225 

FUNDS of trade union, 
protection of, 169, 205 
investment of. See Investment 
charitable, protection of, 206, 207 
surplus, claim to share in, 184 
distribution of, on dissolution, 234 

GAS AND WATER CONTRACTS, 
liabilities in respect of, 245 
copy of section affecting, to be posted, 245, 246 

GAS STOKERS' CASE, 145 

correctness of decision in, 97, 145 

GUARDIANS OF THE POOR, 

rights of, as against pauper member of union, 189, 190 

HIDING TOOLS OR OTHER PROPERTY, 
with a view to coerce, an offence, 247 

HINDERING IN USE OF PROPERTY, 
with a view to coerce, an offence, 247 

HISSING AN ACTOR, 

law relating to, 88, 112—114, 116 n., 117 n. 

ILLEGITIMATE MEMBER, intestacy of. See Intestacy 
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INDEMNITY of trustees. See Tbustbbs 

INDICTMENT, 

election to be tried by, 256 

INDUSTRIAL AND PROVIDENT SOCIETY, 
trade union not a, 190 

INDUSTRIAL ASSURANCE COMPANY, 
trade union may be, 194 

INFORMATION, 

attending to obtain or communicate, 247, 248, 251 — 256 

INJUNCTION 

restraining black lists, 163, 164 

to enforce trade union agreement. See Contract 

against trade union, 203 

INJURY to persons or property, 

breach of contract involving, an offence, 246 
with a view to compel, 247, 250 

INSOLVENCY of trade union, 

right to restrain conduct resulting in, 188 

INSPECTION 

of books of union, 224 
names of members, ib. 

INSURABLE INTEREST, 192, 194 

INSURANCE SOCIETIES, 
trade union as, 191 et scg. 

INTENT. See Intention 

INTENTION, 

uses of term, 28 

with reference to a concrete act, 29 

to injure, materiality of in a cause of action, 

as excluding remoteness of damage, 16; 43, 68, 69 
as equivalent to knowledge or consciousness, ib. 
as a reason for conduct, ib. 

INTERESTED PERSON 

not to adjudicate at quarter sessions, 221, 272 

INTESTACY 

of person entitled to nominate, 239 

of illegitimate person entitled to nominate, ib. 

INTIMIDATION, 

statutory offence of, 72, 73, 247, 250, 251 
denned, 78 

for purposes of civil action, 70, 78 
defined, 78 

INVESTMENT 

of union funds abroad, effect of, 206 
rules must provide for, 223 

IRELAND, application of Conspiracy Act to, 267, 268 
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JOINT WRONGDOERS, 

action against, 83 n., 84 n. 

distinguished from liability in conspiracy, ib. 

KNOWLEDGE 

of consequences of conduct. See Intention 

LABOUR 

competition. See Competition 
right to dispose of, 45 

synonymous with liberty of mind, 48 et seq. 
and not absolute, ib. 

LAND 

held by registered union, how may be, 196 et seq. 
meaning of in Trade Union Act, 197 

LARCENY, 

by officers of trade union, 208, 209 

LIBERTY, 

uses of term, 46 et seq. 

ambiguous use of, 65 

of the mind, no absolute right to, 57 et seq. 

LIFE ASSURANCE COMPANY, 
trade union not a, 228 

LOCK-OUTS, 

law governing strikes applicable equally to, 147. And see 
Strikes 

MALICIOUS CONSPIRACY. See Conspiracy 

MALICIOUS WRONG, 

Lord Bowen's definition of, 3 . 
why inaccurate, 4 »., 5 

MALICIOUSLY, in Conspiracy Act, 
defined, 261 

MEDICAL SOCIETY, 

contributions by union to, 191 

MEMBER of registered union, 

minor over sixteen may be, 229, 230 

power of nomination given to. See Nomination 

MEMBERSHIP of trade union, 
claim to be restored to, 178 

MENACES, obtaining property by, 

offence of, distinguished from intimidation, 74 

MIND, 

state of. See Purpose ; Motive ; Intention 
liberty of. See Liberty 
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MOLESTATION in trade, 

right to freedom from, merely abstract, 12 n., SO n. 
not a term of art, 11 

except as connoting acts intrinsically unlawful, 
50 n. 
under Act of 1825. ..11, 126 et seg_. 
1859.. .131 
1871.. .269, 270 

MONOPOLY, 
trade, 90, 96 

object to secure, lawful, ib. 
labour, 

object to secure, lawful, 86, 96 

MOTIVE, 

innocent, no test of legality, 16, 68 
evil, no test of illegality, 42, 43, 68—70 

MUNICIPAL AUTHORITY, 

duties of under Conspiracy Act, 245, 246 
definition of, 260 
persons employed by, 

duties of, under Conspiracy Act, 245 

■ NAME, trade union, 

registration of, 211, 212, 214, 277, 282 
must be provided for by rules, 215, 223 
change of, 232, 279 

registration of, 233, 279, 290 

notice of, form of, 290 

application for approval of, ib. 

statutory declaration concerning, 233, 279, 290, 291 

NEGOTIABLE INSTRUMENT, 

given in respect of trade union agreement, 189 

NOMINATION, 

power of, conferred on member of union, 230, 236 et seq. 

minor over sixteen may exercise, ib. 

in whose favour may be exercised, ib. 
how may be made, 238, 242 
record of, to be kept by union, 242, 280 
intestacy, where no, 237 

intestacy of illegitimate person, where no, 239 
how affected by Act of 1883. ..231, 232 
effect of no, in Channel Islands and Isle of Man, 241 
assignment of policy where no revocation of, 242 
money, liability to probate duty of, 240, 241 
revocation or variation of, 241, 242 

record of, to be kept, 242, 280 

NUISANCE, 

how far motive material in constituting, 43 n. 
watching and besetting may amount to, 255, 256 

OBJECT. See Purpose 

OBJECTS, main, of a trade union, 

legality of, affecting enforcement of rules, 180, 181 
what are, test for determining, 181 
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OBSTRUCTION, in trade. See Molestation 

OPTION, giving of, 

how far test of illegal coercion, 54 n., 101 n. 

PAYMENT 

to wrong person of, money payable on death, 240, 241 n. 

PENALTIES, 

reduction of, 256 

PERSISTENTLY FOLLOWING, 24Y, 251 

PERSUASION 

not to enter into contract. See Contract 
to break contract, 22 n., 50 n., 83 n. 

or to commit other wrongful act, ib. 
picketing for purpose of, 254, 255 

And see Picketing 

PICKETING, 

as a statutory nuisance, 247, 248, 251 — 256 
may amount to nuisance at common law, 255, 256 
cases of, under Act of 1875.. .146— 151, 251—256 
cases of, under earlier Acts, 135 — 137, 142 

PLEADING, in conspiracy. See Conspiracy 

POLLOCK, SIR P., 

views on conspiracy, 116 n. , 117 n. 

PROCUREMENT, 

not to enter into contracts, 12 
to break contracts, 50 «., 83 n. 
by unlawful means, 

not to enter into contracts, 68, 69, 69 n. 

to break contracts, 70 
of an unlawful act, 50 n., 83 n. 

PRIVILEGES, of membership of union, 
claim to enforce, 183, 184 

PROPERTY, 

power of unions to hold, 170, 197 et seq. 
action touching or concerning, 201, 202 
wrongs affecting, 49 n. 
conspiracies affecting, 85 n. 

PROVIDENT BENEFITS, 

definition of; in Trade Union Provident Funds Act, 
And see Provident Funds 

PROVIDENT FUNDS, of trade union, 
how far excepted from income tax, 274 
not protected from attachment, 207 

PUBLIC MARKETS OR PRICES, 
agreements to disturb, 165 et seq. 
by false rumours, 160 

PURPOSE, 

as constituting illegality, 12, 42 
actual not material, ib. 

materiality of, as equivalent to knowledge, 16, 43, 68, 69 
actual and presumed distinguished, 30 
in conspiracy, 88 

L.T.U. X 
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QUINNv. LEATHEM, 
facts in, 8, 9 

REGISTERED OFFICE, 

registered union must have, 215, 218 

penalty for not having, ib. 

notices necessary concerning, 215, 216, 279 

effect of omission to give, 215, 216 
change of, form of notice of, 289 
distinguished from place of meeting, 216 

REGISTRAR, 

discretion of, 214 

under Trade Union Acts, 217, 277 

REGISTRATION, certificate of. See Certificate 

REGISTRY, 

provisions of Trade Union Acts as to, 196, 211, 216, 227, 277—296 
qualification for, as trade union, 236 
application for, form of, 282 

evidence of authority to make, 214, 277 
of union doing business in more than one country, 227, 228, 296 
of matters requiring registry of such union, ib. 

REGRATING, former offence of, 166 

REGULATIONS, statutory, 
of 1870.. .277— 295 
of 1890.. .296 

REIMBURSEMENT of union trustees. See Tbustees 

REPEAL 

of combination laws, effect of, 119, 161 

of statutes by Conspiracy Act, 262 — 265 

of statutes by Criminal Law Amendment Act, 1871. ..272, 273 

REPRESENTATIVE SUIT, 
under Order XVI., r. 9. ..203 

RESTRAINT OE TRADE, 
combinations in, 122 et seq. 
effect of legalizing, 124 
meaning of, in Trade Union Acts, 143 n., 171 — 176 
distinguished from unreasonable restraint of trade, ib. 
no ground of action for damages, 65 m., 122 n. 

RIGHT, abstract and legally protected, distinguished, 12 n., 46 n., 
49 n., et seq. 

RIOT, 

offence of, not affected by Conspiracy Act, 244 

RULES of a trade union, 

circulating false copies of, 218 

how far enforceable. See Contbact 

must, provide as directed by Acts, 215, 223 

effect of flaw in, ib. 

in restraint of trade. See Restraint of Tbade 

registration of, 211, 212, 277 
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BULES — contwmed. 

alteration of, 277, 278 

statutory declaration concerning, 278, 284 
partial, 

form of application for, 283, 284 
certificate of, 285 
complete, 

form of application for, 285, 286 
certificate of, 286 
already registered in one country, recording of, 278, 279, 287 
amendments of, registered in one country, ib. 

SCOTLAND, 

application of Conspiracy Act to, 265, 266 

recovery of penalties, etc., in, under Conspiracy Act, 266 

appeal in, under Conspiracy Act, ib. 

SEA SERVICE, 

persons actually engaged in, 

not subject to Conspiracy Act, 261 

are within Merchant Shipping Act, 1894, ib. 

offences against may be within Conspiracy Act, ib. 

are seamen within the meaning of Conspiracy Act, ib. 
apprentices to, ib. 

SERVANTS 

of a registered union, 

liability of a union for acts of its, 205 
neglect by master to provide for, 246, 247 

STRIKES, 

history of law relating to, 122 et seq. 
prior to 1869 and 1871, 

illegality of associations to support, 140 
as in restraint of trade, ib. 
doubted in Farrar v. Close, 142 
for a lawful object, supposed criminality of, 131, 134 n., 
137—139 
after 1871, 

legality of, 143 

for an unlawful object still criminal, 145 

how far exempted by statute, 87, 146, 244 
invariably actionable, 96 
for a lawful object, 

prima facie legal, ib. 

involving breach of contract, 150 

what are, 95, 96 

procurement of by person not interested, 76, 104, 105, 148 

and lock-outs, principles governing are the same, 147 

SUMMARY JURISDICTION, 

court of, under Trade Union Acts, 218, 219 

SUMMARY PROCEEDINGS, 

for offences under Trade Union Acts, 218, 226 

for offences under Conspiracy Act, 257 

for offences under repealed Criminal Law Amendment Act,1871...270 

interested person not to adjudicate in, 221, 272 
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THREAT, 

under statutes of 1825 and 1859.. .131— 135 
unlawful or criminal. See Intimidation 

TITLE to property, 

declaration of, claim for. See Declaration 
equitable, of trustees of registered union, 200 

TRADE, 

competition. See Competition 
expectations, 

no absolute right to, 6, 7 n. 
molestation in. See Molestation 
restraint of. See Restbaint op Trade 

TRADE UNION 

Acts to be read together, 225 
agreements. See Contracts 
definition of, 222, 235, 236 

applied, 121 n., 123 n., 235 
not criminal, 171 

not unlawful for civil purposes, ib. 
may still be illegal society, 176, 196 
formed for unlawful purposes, ib. 
injunction against, 203 
gifts to, 198 

powers of, to hold property, 197, 198 
no devise to, 197 

branch of, cannot be registered, 200 
vesting of property of, 199, 200 
may be sued in its registered name, 202 
funds of. See Funds 
must not be registered in name identical with another union, 213, 

214, 277 
application for registry of, 211, 282 
how far within Friendly Society Acts, 190, 225 
not within Industrial and Provident Societies Act, ib. 
not within Companies Acts, ib. 
may be an industrial assurance company, 195 
not within Life Assurance Companies Act, 1870.. .228 
not excepted from Policies of Assurance Act, 242 

TRANSFER OF STOCK, 

in case of absence, etc., 225, 226, 279, 280 
direction to effect, registration of, 279, 280 
form of, 293 
application for, form of, 291, 292 

statutory declaration accompany- 
ing, 279, 292, 293 

TRUSTEES of trade union, 

effect of death or removal of, 200 

actions by or against, 201 

effect of joining as co-defendants, 203 

right to indemnity of, in action against union, 202, 204 

limitation of responsibility of, 207 

provision for transfer of stock by, 225 

ULTBA VIBES, doctrine of, 

inapplicable to excuse a tort, 205 
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UNION. See Tba.de Union 



UNLAWFUL ASSEMBLY, 

law of, not afieoted by Conspiracy Act, 244 

VESTING 

of union property in trustees, 199, 200, 225 

VICARIOUS RESPONSIBILITY, 
Lord Shand's views on, 22 n. 
of registered union for acts of its servants, 204 

VICARIOUS ENFORCEMENT 
of trade union agreement, 189 

VIEW, with a, meaning of, 248 

VIOLENCE, 
threat of, 71 
with a view to compel, 247, 250 

WATCHING OR BESETTING, 247, 248, 251—256 
meaning of, 253. And see Picketing 

WATSON, LORD, 

judgment of in Allen v. Flood, 20, 21 

clerical errors in, 21 n., 69 n. 
views of, on coercion, 53, 54 

considered, 54 n. 
dictum of, concerning agents in Mogul Case, 99, 100 

WITHDRAWING certificate of registration. See Certificate 

WITHHOLDING effects of trade union, 
offence of, 209—211 

power of justices to treat as offence, 211 
justices not bound to treat as offence, ib. 

WORKMEN, 

what they may lawfully combine to do, 93, 96 

right of, to combine, as compared with that of traders, 86, 87, 
120, 121 

" WRONGFULLY AND WITHOUT LEGAL AUTHORITY,' 
in Conspiracy Act, meaning and effect of, 249, 250 
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